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1 General Overview 

Land tax is a significant impost for any property developer and, it seems, the 
Governments intend to rely on it more heavily in the future.  That fact, with the 
increasing value of property throughout Australia (and particularly in Sydney and 
Melbourne), ensures any developer or property investor must know the land tax regime 
and what effect it will have on their developments and portfolios.  

Indeed, in Sydney and Melbourne, blue chip residential suburbs are providing yields so 
low that land tax could equal the return the property would otherwise provide the owner. 

This paper will focus on the following issues: 

1. Why most developers will not be able to avoid land tax; 

2. Jurisdictions and the NSW focus; 

3. What land tax is and how it is administered; 

4. How land tax differs from Council rates; 

5. Valuations for Land Tax; 

6. Securing land tax and how it relates to the chain of title; 

7. Joint and Several Liabilities with Groups; 

8. Land Tax Deferrals; 

9. The main concessions for land tax (with examples from actual cases): 

a. the principal place of residence exemption, including adjacent land 
provisions; and 

b. the primary production exemption and recent cases in the area; 

10. The Metricon and Leppington Cases; 

11. Absentee Land Tax and Land Banking; 

12. Some tips & traps: 

a. development agreements with the owner; 

b. don’t subdivide; 

c. having an owner using the principal place of residence exemption; 

d. avoiding the loss of additional tax free thresholds; and 
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e. not being the ‘owner’; 

13. Claiming land tax as a tax deduction or part of your cost base;  

14. Disputing land tax; and 

15. The Henry Review. 

It will be seen that land tax is not going away anytime soon and is an important issue for 
any developer. 

 

2 Land Tax Catching Developers 

As a general proposition, there is no blanket exemption for property development.  
Nothing less would be expected.   

That being said, however, there are exemptions relating to non-development use of land 
that might otherwise have been earmarked for development.  These will be discussed 
below at heading 10.  It will be seen that many of the cases arising in the primary 
production exemption jurisprudence are disputes between owners who develop, or later 
sell en globo on a rezoning / DA, who argue interim land tax should not have been paid 
because the land was used for primary production purposes. 

The issue of being an absentee land owner, and landbanking generally is relevant to 
property developers (see heading 13).  The Eastern Seaboard States are charging 
significant stamp duty and land tax imposts on foreign individuals, companies and trusts.  
And unless the exemptions here considered apply landbanking could be an expensive 
exercise for land tax purposes. 

It will also be seen that the structures used to undertake developing are critically 
important from a land tax point of view.  If companies are involved the grouping 
provisions (see heading 8) need to be considered.   

A land tax deferral may assist with meeting the land tax liability (see heading 9) and the 
tax deduction available may also assist (see heading 15). 

If no satisfaction is obtained the property developer can object to the assessments (see 
heading 16).  

The tips and traps (at heading 14) are proffered as food for thought for property 
developers, investors and their advisors. 
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3 Jurisdiction and NSW Focus 

Although it wasn’t always the case, land tax is a State based jurisdiction.   

3.1 History of Land Tax in Australia 

South Australia was the first Australian state to introduce a land tax, based on the 
unimproved capital value of land, in 1884.   New South Wales (discussed more below) 
introduced land tax in 1895.  Western Australia introduce land tax in 1907, Tasmania and 
Victoria both in 1910 and Queensland implemented it in 1915.   

Prior to 1884 the states gained revenue primarily through the sale of Crown Land, 
although there existed in some states taxes based on the annual assessed value of the land, 
representing a tax on imputed income gained from the land.1    

The Commonwealth Government introduced a land tax in 1910: the Land Tax Assessment 
Act 1910 (Cth).  This imposed land tax until 30 June 1952.  The tax was expensive to 
collect, with collection costs representing 3.92% of revenue gained from the tax in 
1951/1952.  Then Federal Treasurer, Mr Fadden, introduced a bill to abolish the 
Commonwealth tax and said four reasons justified the step: 

1. the land tax was not achieving its stated objective of breaking up the big estates;2 

2. the tax was one on a ‘capital base’ which, particularly in relation to farmers, was a 
tax on their major income producing asset; 

3. the growth of revenue from other sources, particularly income tax, reduced the 
importance of the land tax; and 

4. the reduction in the administrative costs that would accompany the abolition.3 

State imposed land tax being reintroduced in the 1950s was necessitated in part by the 
Commonwealth’s centralizing the imposition and collection of income tax during the 
Second World War, which was endorsed in the First Uniform Tax Case (South Australia 
v The Commonwealth (1942) 65 CLR 373.  This, and the second such case, denied the 
States the income tax they previously charged. 

3.2 History of Land Tax in NSW 

Land tax has had a chequered history in New South Wales.  It was first introduced in 
1895, abolished in respect of all land not in a local government area in 1906, reintroduced 
in 1956 and amended many times since then. 

																																																													
1 B Reece, State Land Taxation: A Critical Review, Australian Tax Research Foundation, Research Study 
2 75% of revenue came, not from big rural estates but from city areas where it was considered there was 
little or no prospect of further subdivision. 
3 B Reece, State Land Taxation: A Critical Review, Australian Tax Research Foundation, Research Study 
No. 15, 1992 at 69-71. 
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The rationale for its introduction in 1895 was that if the Government was to abolish 
tariffs, income needed to be raised by the imposition of direct taxation.4  There was also 
community pressure for the Government to tax wealth in the hands of property owners, 
and a Government desire to break up large estates.5   

When reintroduced in the States the land tax regimes adopted many of the features of the 
repealed Commonwealth regime. 

3.3 Land Tax Across the Jurisdictions 

It is therefore imposed by different legislation in each State: 

• in New South Wales it is the Land Tax Management Act 1956 (NSW) (the ‘Act’), 
which sets up the administration of the land tax, and the Land Tax Act 1956 
(NSW) which imposes the tax; 

• in Victoria it is the Land Tax Act 2005 (Vic) that imposes annual tax; 

• in Queensland it is the Land Tax Act 2010 (Qld) that imposes annual tax; 

• in the Australian Capital Territory it is the Land Tax Act 2004 (ACT) that imposes 
annual tax and the Taxation Administration Act 1999 (ACT) that administers the 
tax; 

• in Tasmania it is the Land Tax Act 2000 (Tas) that imposes annual tax; 

• in South Australia it is the Land Tax Act 1936 (SA) that imposes annual tax; and 

• in Western Australia it is the Land Tax Assessment Act 2002 (WA) which sets up 
the administration of the land tax, and the Land Tax Act 2002 (WA) which 
imposes the tax, 

whilst there is no land tax in the Northern Territory.  Most States also have a separate 
Taxation Administration Act that deals with collection of taxes. 

To enable sufficient depth of analysis this paper will focus on the New South Wales 
provisions. 

 

 

 

																																																													
4 B Dickey, ‘The introduction of direct taxation in New South Wales, 1892-1898’, Journal of the Royal 
Australian Historical Society, vol 74, no 4, April 1989 at 335. 
5 See New South Wales Government, Land Tax Review: Report of the Government Treasury Advisory 
Committee, 29 June 1990, pp 13-16 for a history of land tax in New South Wales, which goes into more 
detail on the parliamentary debates surrounding the introduction of land tax. 
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4 Land Tax & Its Administration 

Land tax is levied on the owners of land in New South Wales as at midnight on 31 
December of each year.6  In general (though detailed discussions follow), the principal 
place of residence or land used for primary production is exempt from land tax.  
Properties potentially liable for land tax, therefore, include: 

• vacant land, including vacant rural land; 

• a holiday home; 

• investment properties; 

• company title units; or 

• residential, commercial or industrial units. 

The legislation is mechanical and needs to be considered that way. 

4.1 Imposition of Land Tax 

Perhaps the starting point for a discussion is s 7 of the Act, which provides for the 
imposition of land tax on the taxable value of all land in New South Wales other than 
land that is exempt from taxation under the Act (see below). 

Section 8 of the Act then provides that an owner of non-exempt land is assessed for land 
tax in respect of the following calendar year.  In other words, land tax is levied for the 
year commencing 1 January 2018 on land owned as at midnight on 31 December 2017. 

Section 12(1) of the Act provides that the Chief Commissioner of State Revenue (the 
‘Chief Commissioner’) may by order published in the Gazette, require all persons or 
specified classes of persons to furnish land tax returns for a specified year or years or for 
a specified year and each subsequent year.  Section 12(1A) of the Act requires every 
person subject to such a requirement to furnish a land tax return to the Chief 
Commissioner on or before 31 January in that year.  By notices published in the Gazette, 
land tax returns were required to be lodged by persons owning land at midnight on 31 
December 

While the reach of the tax is restricted to land within the state the tax is payable whether 
or not the owner is a resident (see heading 7 below regarding securing the obligation to 
pay). 

4.2 Ownership 

																																																													
6 The taxing date of 31 December also applies in Victoria.  South Australia, Western Australia and 
Queensland use 30 June.  Tasmania and the Australian Capital Territory use 1 July. 
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Land tax is payable by the ‘owner’ of land on the taxable value of all land owned by that 
owner that is not exempt from taxation under the Act: s 9 of the Act.  Section 3(1) 
defines ‘owner’ as follows: 

Owner includes: 

(a) in relation to land, every person who jointly or severally, whether at law or in 
equity: 

 

(i) is entitled to the land for any estate of freehold in possession, or 

(ii) is entitled to receive, or is in receipt of, or if the land were let to a tenant 
would be entitled to receive, the rents and profits thereof, whether as 
beneficial owner, trustee, mortgagee in possession, or otherwise, 

(b)    (Repealed) 

(c) in relation to any leasehold estate in land, whether legal or equitable (other than 
under any lease to which section 21C or 21D applies), a person, or a person 
who is a member of a class or description of persons, prescribed for the 
purposes of this paragraph, and 

(d)  a person who, by virtue of this Act, is deemed to be the owner. 

 

Therefore, the definition includes the most common form of land ownership – fee simple 
– provided the person to the land has a present right of beneficial enjoyment of the land, 
whether accompanied by actual physical possession or not.  The High Court discussed 
these issues in Glenn & Ors v FC of Land Tax (1915) 20 CLR 490.  At 498 Griffiths CJ 
said: 

The essential element of an ‘estate in possession’ is … that the owner of it has a 
present right of beneficial enjoyment, whether accompanied by physical possession 
of the land or not.  The fact that the expression is commonly used in speaking of a 
terminable estate does not avoid the necessity for the inquiry whether there is any 
person of whose interest that essential condition can be predicated. 

 

Thus, a person who merely has an estate in expectancy, such as in remainder or reversion, 
would not fall within the definition. 

4.2.1 Exhaustive Definition 

Clearly the definition of ‘owner’ extends the meaning to include certain persons who 
possess some, but not all, of the rights of absolute owners.  It is to be noted that the 
definition is an inclusive, not exhaustive, definition.   



Land Tax & Property Development: Tips and Traps Michael Bennett 

	 10 

However, in Union Trustee Company of Australia Ltd v FC of Land Tax (1915) 20 CLR 
526 Griffith CJ held that the equivalent definition in the Land Tax Assessment Act 1910 
(Cth) was to be read as if the words ‘besides absolute owners’ were inserted after the 
word ‘includes’.  In other words, although the definition appears to be an inclusive 
definition, the definition is really an exhaustive definition.  Although some criticism of 
this judgment has been made over the years, the decision has not been overturned. 

4.2.2 Extending the Definition 

Paragraph (d) of the definition of ‘owner’ is also extended in numerous ways by the Act. 

• by s 23 a mortgagee is deemed to be an owner of property as a secondary taxpayer 
(they are liable to the extent the mortgagor does not pay the land tax); 

• by s 24 a trustee is deemed to be the owner of property as if they were beneficially 
entitled; 

• by s 25 the beneficial interest holder is deemed to be the owner of property as if 
they were the legal title holder; and 

• by s 26 the vendor of property remains the owner before settlement unless the 
purchaser is entitled to rental income or exclusive possession. 

Note that in Chief Commissioner of Land Tax v Macary Manufacturing Pty Limited 
(1999) 43 ATR 564 the NSW Court of Appeal held that a bare trustee was within the 
definition of owner as it was the registered proprietor of an estate in fee simple. 

In considering these deeming provisions it is important to grasp the fact that the entire 
matter is fictitious.  Indeed, the expression ‘deemed’ was explained by Griffith CJ in 
Muller v Dalgety Ltd (1909) 9 CLR 693 at 696-697 as a statutory fiction because it was a 
device to extend the meaning of a term to a subject matter which it does not designate.  
Accordingly the purpose of the fiction is important and the deeming should be applied 
only within the confines of its own context. 

4.3 Joint Ownership 

Joint owners of land are jointly assessable and liable in respect of land as if a single 
person owned the land and there was no entitlement to any deductions.  The term ‘joint 
owners’ is defined in s 3(1) as: 

Joint owners means persons who own land jointly or in common, whether as 
partners or otherwise, and includes persons who have a life or greater interest in 
shares of the income from the land and persons who by virtue of this Act are 
deemed to be joint owners. 
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Section 27 of the Act then prescribes the manner in which joint owners of land shall be 
assessed for land tax.  Particular note should be taken of ss 27(3) & (4).   

The Act makes a distinction between ‘primary taxpayers’ and ‘secondary taxpayers’ in 
respect of land.  There are numerous provisions throughout the Act referred to these 
terms (for instance, s 23 has been referenced above). 

The joint owners in respect of their joint assessment are deemed to be the primary 
taxpayer and each joint owner in respect of his or her separate assessment is deemed to be 
a secondary taxpayer.  Fundamentally, the Act provides that joint owners of property in 
respect of their jointly owned property shall be deemed to be the primary taxpayer and 
that the joint owners are jointly assessable and liable in respect of the land.  Property may 
be owned as joint tenants or as tenants in common.  And the ratios (whether 50/50 or 
999/1) do not alter the fact of there being joint ownership.   

Where two or more persons are jointly liable for land tax, they are each liable for the 
whole tax.  It is joint and several.  However, any of the owners who have paid the tax 
may recover contributions from the other owners: s 45 of the Taxation Administration Act 
1996 (NSW). 

In addition to the primary assessment, each joint owner is also separately assessable and 
liable as a secondary taxpayer in respect of his or her individual interest in the jointly 
held land, together with other land they own: s 27(4).  An example illustrates the point: 

Assume Olive and Nina jointly own Greeacre as tenants-in-common in equal 
shares.  Greenacre’s current land value is $600,000 and it is not exempt from land 
tax.  Olive does not own any other land, but Nina owns an investment property 
whose current land value is $450,000. 

Olive and Nina are deemed to be the primary taxpayer in respect of their joint 
assessment and each is deemed to be a secondary taxpayer for the purposes of 
their respective assessments: s 27. 

Land tax is assessed as follows: 

Assessments of primary taxpayer 

Land value of Greenacre = $600,000 

Land tax payable = $100 plus 1.6% of $51,000 ($600,000 less threshold of 
$549,000) = $916 

Assessments of secondary taxpayers 

Olive’s Assessment:  

Since Olive doesn’t own any other land she is not liable to pay any 
further land tax. 

Nina’s Assessment: 



Land Tax & Property Development: Tips and Traps Michael Bennett 

	 12 

Share of interest in Greenacre $300,000 

Land value of investment property $450,000 

Land Tax Payable: $100 plus 1.6% of $201,000 ($750,0007 less 
threshold of $549,000) = $3,316 

less deduction of $4588 ($916 divided by two) to prevent double 
taxation 

Land Tax Payable = $2,857 

 

The secondary taxpayer is assessed and liable in respect of the land or interest, 
notwithstanding that the primary taxpayer is exempt from taxation in respect of the land 
or interest, or that there is no primary taxpayer in respect of the land or interest: s 33 of 
the Act. 

4.4 Rates of Land Tax 

There are three relevant topics for the rate of land tax paid: the tax free threshold, the rate 
and any premium rate applicable. 

4.4.1 The Tax Free Threshold 

There is no land tax payable to the extent that the taxable value of the taxpayer’s land 
subjected to land tax is equal to or less than the tax free threshold.  The thresholds are 
indexed under s 62TBA of the Act.  The recent thresholds are: 

Year 2015 2016 2017 

Threshold $432,000 $482,000 $549,000 

 

The threshold is worth $8,784 (in the 2017 land tax year) in land tax saved. 

The threshold was abolished briefly in the 2005 land tax year but the move was so 
unpopular it was quickly reinstated for the 2006 land tax year.  The removal of the 
threshold resulted in the number of land tax payers increasing in NSW from 165,000 in 
2004 to approximately 650,000 in 2005.   

																																																													
7 The half share of Greenacre and the full share of the investment property. 
8 The deduction is calculated in accordance with s 33 of the Act, as the lesser of: 

• the amount of land tax payable in respect of Greenacre: $300,000/$750,000 x $3,316 = $1,326/40 
• the amount of land tax payable in the primary assessment in respect of Nina’s half interest (e.g. 

half of $916) = $458 
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The threshold was previously indexed each year in accordance with s 62TBB of the Act.  
However, a new system of averaging values over three years was introduced from 2007 
to protect owners against sharp annual change sin land tax: see s 62TBA.  This averaging 
regime is governed by s 9AA of the Act. 

There is no threshold for land owned by a ‘non-concessional company’ (as defined in s 
29), or where the land is subject to a ‘special trust’ (as defined in s 3A). 

4.4.2 Rates of Land Tax 

If the taxpayer’s land that is subject to land tax exceeds the threshold, the tax payable is 
$100 plus 1.6 cents for each $1 in excess of the threshold: s 3AL of, and Schedule 13 to, 
the Act. 

4.4.3 The Premium Rate and its Threshold 

A premium rate threshold of $2,250,000 was introduced in late 2008, with a rate of 2% 
payable on the extent to which the taxable value of the land being assessed exceeds the 
threshold.  The threshold is indexed: s 62TBC of the Act.  The recent thresholds have 
been: 

Year 2015 2016 2017 

Premium Threshold $2,641,000 $2,947,000 $3,357,000 

Tax Payable $35,444 plus 2% 
above threshold 

$39,540 plus 2% 
above threshold 

$45,028 plus 2% 
above threshold 

 

 

5 Land Tax v Council Rates 

Apart from land tax proper, the other principal form of land taxation in Australia is the 
imposition of local government rates and charges.  These imposts form the principal 
source of revenue for local government bodies throughout Australia. 

Although, as one would expect, the precise form of such taxation varies from place to 
place, the general structure is similar to that prevailing in New South Wales. 

One of the key differences between council rates and land tax is that land taxes are tied to 
movements in land values between re-valuation intervals.  In contrast, in NSW, the 
increase in council revenue by local government area from one year to the next is pegged 
to the movement in wages across NSW.  Over the past five years, the movement in total 
revenue that councils can increase via rates is 3.5% per annum.   
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6 Valuations for Land Tax 

The valuation of land plays a critical role in the implementation of any land tax.  This is 
because land tax is applied on the value of land as determined by the Valuer-General.  

6.1 Process of Valuation 

Land values are determined in each State and in the Australian Capital Territory using 
some level of mass appraisal value.  In New South Wales, where three are approximately 
2.4 million land values reassessed each year, the Department of Lands is responsible for 
determining land values on behalf of the Valuer General. 

In the case of strata schemes, one land value is determined per scheme and the land value 
apportionment per lot is assessed by reference to the allocated unit entitlement of the 
scheme.  There is no basis to object or appeal to rates and taxes on the basis of the unit 
entitlement being unfairly or incorrectly apportionment under with the Act or the 
valuation of land legislation.  The issue of apportionment must be taken up within the 
strata scheme. 

6.2 Period of Consideration 

The base value for the assessment of land tax is assessed at varying intervals and at 
various base dates across Australia.  The base date is the date at which every property in 
the relevant State or the Australian Capital Territory is deemed to have been determined 
at.  These variations are set out in the following table: 

Jurisdiction Base Date Valuation Interval Averaging 

NSW 1 July Annually Yes, 3 yearly 

Vic Variable Bi-annually Index 

WA Not before 1 July Annually No 

SA Variable Maximum interval 5 
yearly 

No 

Qld 1 October Annually Yes, 3 yearly 

 

6.3 Difference basis for Valuation 

In each State, the basis of value varies and in some states this variation further extends to 
differences between the base used for council rates and for land tax.  The following table 
demonstrates this point: 

Jurisdiction Basis of Land Tax Basis of Council Rates 
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NSW Land value Land value 

Qld9 Site value Site value 

Vic Site value Improved value 

WA Unimproved value Gross rental value 

SA Site value Improved value 

 

Broadly, at the time of settlement all land was unimproved land.  Once the land was 
worked and used to yield crops, the first level of improvement was established, being 
land fertility.  This was later followed by services such as water, power and other utilities 
being provided to the land as it became urbanized – these services added another layer of 
improvement to land.  As highlighted, these are improvements to the land hence form 
part of the underlying site/land or unimproved value of land for rating and taxing 
purposes. 

In contrast to improvements to the land are improvements on the land, such as building, 
fencing and visual ground improvements including swimming pools and landscaping.  It 
is these improvements that are excluded from the base in the assessment of land taxes. 

6.4 Definition of Value 

Definitions of value are contained within each Valuation of Land Act across the various 
jurisdictions.  It is these definitions which give rise to most challenges and cases against 
the value of land.  Each definition is broad, conceptual and non-descript in the 
determination of value itself. 

The definition of value in each State is provided for in the following provisions: 

Jurisdiction Act Section 

NSW Valuation of Land Act 1916 (NSW) 6A 

Qld10 Valuation of Land Act 2010 (Qld) 3 

																																																													
9 In 2001 the Queensland Valuation of Land Act 1944 (Qld) was replaced with the Land Valuation Act 2010 
(Qld), the primary change of which sas the move from unimproved value as the base of land tax and 
council rating, to site value.  This amendment allows such improvements as excavation, filling, leveling 
and retaining of land to form part of the value of the land itself.  Provision has been made for an allowance 
for profitable expenditure to land for the owner who undertook land improvements to have these deducted 
from their site value for up to 12 years from the date the works were carried out, or before if the property 
was sold. 
10 In 2001 the Queensland Valuation of Land Act 1944 (Qld) was replaced with the Land Valuation Act 
2010 (Qld), the primary change of which sas the move from unimproved value as the base of land tax and 
council rating, to site value.  This amendment allows such improvements as excavation, filling, leveling 
and retaining of land to form part of the value of the land itself.  Provision has been made for an allowance 
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Vic Valuation of Land Act 1960 (Vic) 2 

WA Valuation of Land Act 1978 (WA) 4 

SA Valuation of Land Act 1971 (SA) 5 

 

In each of the above acts, the definition of land/site/unimproved value is provided on two 
basis: 

1. the underlying value of land – s 6A(1) of the NSW Act; and 

2. the actual use of the land – s 6A(2) of the NSW Act. 

For instance, the section provides: 

6A   Land value 

(1)   The land value of land is the capital sum which the fee-simple of the land 
might be expected to realise if offered for sale on such reasonable terms 
and conditions as a bona-fide seller would require, assuming that the 
improvements, if any, thereon or appertaining thereto, other than land 
improvements, and made or acquired by the owner or the owner’s 
predecessor in title had not been made. 

(2)   Notwithstanding anything in subsection (1), in determining the land value 
of any land it shall be assumed that: 

 

(a)   the land may be used, or may continue to be used, for any purpose 
for which it was being used, or for which it could be used, at the 
date to which the valuation relates, and 

(b)   such improvements may be continued or made on the land as may 
be required in order to enable the land to continue to be so used, 

but nothing in this subsection prevents regard being had, in determining 
that value, to any other purpose for which the land may be used on the 
assumption that the improvements, if any, other than land improvements, 
referred to in subsection (1) had not been made. 

 

It is required to consider both options in more detail, though note that s 6A(2) trumps s 
6A(1) if the value is higher under the former provision. 

6.4.1 Section 6A(1) – Bottom Up Reasoning 
																																																																																																																																																																																						
for profitable expenditure to land for the owner who undertook land improvements to have these deducted 
from their site value for up to 12 years from the date the works were carried out, or before if the property 
was sold. 
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Section 6A(1) of the NSW Act makes reference to the value of land on the basis of it 
being assessed as vacant land inclusive of land improvements.  The following describes 
the bottom up approach to valuation: 

The land value of land is the capital sum which the fee-simple of the land might 
be expected to realize if offered for sale on such reasonable terms and conditions 
as a bona-fide seller would require, assuming that the improvements, if any, 
thereon or appertaining thereto, other than land improvements, and made or 
acquired by the owner or the owner’s predecessor in title had not been made. 

 

This appears to be a simple process as defined by the Privy Council in Tooheys Limited v 
Valuer General [1925] AC 439.  Lord Dunedin said: 

What the Act requires is really quite simple.  Here is a parcel of land: assume 
there is nothing on it in the way of improvements: what would it fetch on the 
market? 

 

In 1925 this was an apt description of the simplicity of the task of valuation.  At this time, 
there were abundant vacant land sales by reference to which the underlying value of land 
could be assessed.  However, in current times, even the most fundamental uses of land, 
including residential housing, are attended to with great difficulty as the availability of 
vacant land sales continues to diminish.  The situation is continually rendering s 6A(1) of 
the Valuation of Land Act 1916 (NSW) – and its equivalents in other jurisdictions – less 
relevant in the assessment of underlying land value. 

6.4.2 Example of the Difficulty Just Stated 

In Maurici v Chief Commr of State Revenue (2003) 212 CLR 111 the High Court 
considered the proper interpretation of ‘land value’ under the Valuation of Land Act 1916 
(NSW).   The NSW Valuer General, in reliance on what Lord Dunedin said, valued the 
subject land based on other vacant land sales.  He did so knowing that vacant land in 
developed metropolitan areas had become inflated because of the scarcity factor.  Here 
the land was waterfront land at Hunters Hill.  Despite a mansion being constructed on it, 
the land value was said to be $2.1 million when the “improved value” was only $2.05 
million.  Somehow the mansion took $50,000 of the land value. 

The High Court remitted the matter to be determined according to law.  It shows valuers 
of the need to be wary of factors, such as scarcity, that can skew the results. 

6.4.3 Section 6A(2) – Top Down Reasoning 

The primary objective of 6A(2) of the Valuation of Land Act 1916 (NSW) – and its 
equivalents in other jurisdictions – is the assessment of the underlying value of land by 
reference to its current use. 



Land Tax & Property Development: Tips and Traps Michael Bennett 

	 18 

This subsection trumps s 6A(1) in so far as where the underlying value of the land is 
determined to be higher by reference t its use, compared to its value as vacant land, then 
the value of the land is to be determined under s 6A(2). 

A simple illustration of this subsection would be two contiguous parcels of identically 
zoned land zoned the same.  On Lot A is a single house on and Lot B is a block of four 
residential units. Lot A is value at $500,000 by reference to sales of other similar 
property.  Lot B land is valued at $1,000,000 by reference to sales of similarly used land. 

What s 6A(2) attempts to do is pick up the over development and use of land, by 
reference to its use and improvements on the land.  This is not an easy subsection to 
digest by either land taxpayer or their advisors, however, it is well entrenched in land 
value taxation law and practice. 

In summary, it may be noted, that as more land becomes developed in highly urbanized 
locations, and there are fewer vacant land sales in which to assess the underlying value of 
land, statutory valuers are becoming more reliant on the deduction of the underlying 
value of land from improved sales less the added value of the improvements. 

 

7 Securing Payment of Land Tax 

Land tax (and, indeed council rates) is a first charge on the land and it runs with the land.  
There is therefore no practical way to avoid paying the land tax.  It is a first charge on the 
land.  So far as is relevant, s 47 of the Act provides: 

47   Land tax to be first charge on land 

(1)   Land tax shall until payment be a first charge upon the land taxed in priority over 
all other encumbrances whatever, and where the land taxed comprises two or 
more parcels the land tax payable on the land taxed shall be a first charge on each 
and every such parcel and notwithstanding any disposition of the land or any part 
thereof the land or part shall continue to be liable in the hands of any purchaser 
or holder for the payment of the land tax so long as it remains unpaid. 

(1A)   The Chief Commissioner: 

(a)   on the application of any person, and 

(b)   on payment of a fee determined by the Chief Commissioner (or the 
making of arrangements satisfactory to the Chief Commissioner for its 
payment), 

is to issue a certificate showing if there is any land tax charged on land the 
subject of the application. 

 

The Chief Commissioner may include in the certificate the land value of the land 
and average value of the land in relation to a specified land tax year. 
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… 

(1C)   A certificate issued by the Chief Commissioner under this section is conclusive 
evidence of the matter certified against the Chief Commissioner and in favour of 
any person (whether or not the person is the person to whom the certificate was 
issued) except a person who: 

 

(a)   had notice, when the certificate was issued, of land tax charged on the 
land that the certificate failed to disclose, or 

(b)   was an owner of the land (other than a genuine purchaser for value who 
has not obtained possession of the land) when the certificate was issued. 

… 

 (2A)   Where any land sold under section 713 of the Local Government Act 1993 is 
liable to a charge under subsection (1), the Chief Commissioner may release the 
land from the charge on payment of that part of the proceeds of sale under 
sections 718 and 719 of that Act that is available to pay the land tax in respect of 
the land. 

 

In effect a purchaser will assume the obligation to pay the land tax unless they obtain a 
clearance certificate and are otherwise not on notice of any underlying issues.  It is for 
this reason that a clearance certificate for land tax is provided, usually as a matter of 
course, in conveyancing.  For information on clearance certificates see: 
http://www.revenue.nsw.gov.au/taxes/land/clearance 

Further, the land tax payable is a debt due to the Crown, for which there is generally no 
statute of limitation to bar recovery.  And interest, and possible premium rate interest, 
will run throughout the period it remains unpaid. 

 

8 Joint and Several Land Tax Liabilities Within Groups 

Generally speaking, land tax grouping applies to companies (as opposed to entities such 
as trusts) that control other companies or are commonly controlled with other companies. 

Section 29 of the Act provides for grouping of related parties for land tax purposes.  

The impacts of such a grouping can be far reaching. 

8.1 Control 

For the purposes of the provision (being s 29(1), (1A) and (2)) ‘control’ generally refers 
to a person or persons who: 

• control the composition of the board of directors of the company; 
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• control more than one half of the votes at a general meeting of the company; and 

• hold more than one half of the issued share capital of the company. 

These provisions are mechanical and need to be carefully worked through. 

8.2 Only One Threshold 

In jurisdictions such as New South Wales and Victoria, the groups land tax liability is 
imposed on the aggregate land value of all taxable land owned by the group, with the 
group as a whole only being entitled to a single tax-free threshold; 

At least in Victoria, if a member of the group is incorporated outside Australia and/or 
controlled by a non-resident, a land tax surcharge may apply to the aggregate value of all 
land owned by the group. 

8.3 Joint and Several Liability 

The Group’s land tax liability is a joint and several one: s 29(6) of the Act which states s 
45 of the Taxation Administration Act 1996 (NSW) applies.  That section provides: 

45   Joint and several liability 

(1)   If two or more persons are jointly or severally liable to pay an amount 
under a taxation law, the Chief Commissioner may recover the whole of 
the amount from them, or any of them, or any one of them. 

(2)   If under a taxation law two or more persons are jointly and severally liable 
to pay an amount of tax that is payable by any one of them, each person is 
also jointly and severally liable to pay any related charges, being: 

 

(a)   any amount payable to the Chief Commissioner under a taxation 
law in relation to that amount, including any interest and penalty 
tax under Part 5, and 

(b)   any costs and expenses incurred in relation to the recovery of that 
amount that the Chief Commissioner is entitled to recover from 
any such person. 

(2A)   The Chief Commissioner may issue a notice of assessment of the liability 
of a person to pay any tax and related charges for which the person is 
jointly and severally liable with another person under a taxation law, even 
if a notice of assessment has already been issued to the other person. 

(3)   A person who pays an amount of tax in accordance with the liability 
imposed by this section has such rights of contribution or indemnity from 
the other person or persons as are just. 
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And a company can be grouped, and therefore jointly and severally liable, even if it does 
not itself own land in New South Wales.   

 

9 Land Tax Deferrals 

Property Developers may be able to obtain land tax deferrals in certain situations in New 
South Wales and in Victoria. 

9.1 New South Wales 

Section 9A of the Act provides that a developer may defer the payment of full land tax on 
land which has been assessed based on an unutilized value allowance (which has the 
effect of reducing the land value and hence land tax payable on the land) until such time 
as the land is sold, disposed of or ceases to be used or occupied solely as the site of a 
single dwelling-house.  It provides: 

9A   Concession for unutilised land value 

(1)  This section applies to land if an unutilised value allowance (as ascertained 
under Division 3 of Part 7) is entered in the Register in respect of the land. 

(2)  For the purpose of assessing land tax, the land value of the land is to be 
reduced by the unutilised value allowance. 

(3)  However, if the land is sold or otherwise disposed of or it ceases to be used or 
occupied solely as the site of a single dwelling-house, a person whose liability 
to pay land tax in respect of the land has been assessed in accordance with this 
section must, within 1 month, inform the Chief Commissioner of the date on 
which the land was sold or otherwise disposed of or ceased to be so used or 
occupied. 

(4)  Liability for land tax in respect of the year in which the land is sold, disposed 
of, or ceases to be used or occupied solely as the site of a single dwelling-
house, and in each of the preceding years (up to a maximum of 4 preceding 
years) in which the person’s liability to pay land tax was assessed in 
accordance with this section is to be reassessed as if subsection (2) had not 
applied to the land. 

 

Land that is eligible for an ‘unutilised value allowance’ includes a parcel of land (which 
may comprise one or more lots or portions in a current plan within the meaning of the 
Conveyancing Act 1919 (NSW)) used or occupied solely as the site of a sing dwelling-
house and which is, under an environmental planning instrument, zoned or otherwise 
designated, so as to permit its subdivision for residential purposes. 

It does not remove the land tax liability, but merely marries it up with when the property 
developer is deriving revenue from sales of completed lots. 
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9.2 Victoria 

In Victoria, a one-off tax charge – called the ‘special land tax – applies where land has 
been, but is no longer, exempt in any of the following situations: 

• sporting, recreational or cultural land; 

• rooming houses; 

• residential care facilities and supported residential services; 

• residential services for people with disabilities; 

• caravan parks; 

• land owned by a public statutory authority; 

• land used as a mine. 

The liability arises when the relevant exemption ceases to apply to the land.  If there is no 
change of ownership, the person who owned the land immediately after the exemption 
ceases to apply is liable.   

Such a situation may arise where land is owned by a property developer who decides to 
end the exempt use of the land so that it can be developer. 

The person may elect to defer payment for up to three years, or until such time as there is 
a change in ownership of any part of the land, which occurs first. 

 

10 Main Concessions for Land Tax 

Section 10 of the Act includes a long list of exemptions that take land out of the operation 
of the taxing provisions.  A copy of that section is set out in Annexure A to this paper but 
it need not be repeated here.  The two relevant concessions considered are the:  

• principal place of residence exemption in s 10(1)(r) (see heading 10.1); and 

• the primary production exemption in s 10AA of the Act (see heading 10.2). 

10.1 Principal Place of Residence 

The relevant provision is s 10(1)(r) of the Act, which states: “land that is exempt from 
taxation under the principal place of residence exemption, as provided by Schedule 1A.”   

10.1.1 The Exemption Itself 
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The Schedule is mechanical: the taxpayer’s ownership of the property must fall within the 
exemption, as detailed in the Schedule to the Act, or the principal place of residence 
exemption is not available to them.   

Clause 2 of the Schedule contains the principal place of residence exemption.  By clause 
2(4) of the Schedule the exemption conferred by clause 2 is referred to as the “principal 
place of residence exemption”. 

In Yen-Chuang & Ano v Chief Commissioner of State Revenue [2009] NSWADTAP 160 
at [19] where Verick JM said: 

The Act does not provide any technical or legal meaning for the expression 
‘principal place of residence’ and accordingly, the expression has its ordinary 
meaning.  A person’s place of residence is usually understood as ‘the place 
where he eats, drinks and sleeps’ … The use of the term ‘principal’ in the 
expression suggest that a person may use and occupy more than one residence 
but that the exemption is only available for the principal place of residence of 
the person. 

 

Clause 2(1) of the Schedule provides the exemption.  It requires satisfaction before the 
exemption is available.  Clause 2(2) of the Schedule, which includes the provision of 
discretion to the Chief Commissioner, is a further limit on when the exemption is 
available.  Importantly, satisfaction of clause 2(2) is required to satisfy clause 2(1), 
however satisfaction of clause 2(2), of itself, does not ensure satisfaction of clause 2(1).  
Those two clauses, so far as is relevant, provide: 

(1) Land used and occupied by the owner as the principal place of residence 
of the owner of the land, and for no other purpose, is exempt …. 

 

(2) Land is not used and occupied as the principal place of residence of a 
person unless: 

(a) the land, and no other land, has been continuously used and 
occupied by the person for residential purposes and for no other 
purpose since 1 July in the year preceding the tax year in which 
land tax is levied, or 

(b) in any other case, the Chief Commissioner is satisfied that the land 
is used and occupied by the person as the person’s principal place 
of residence.  

 

Section 3 of the Act defines the term “principal place of residence” as: 
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Principal place of residence of a person means the one place of residence that is, 
among one or more places of residence of the person within and outside Australia, 
the principal place of residence of the person.  

 

Whether the taxpayer’s Property is her PPR, is a question of fact and degree to be 
determined on an objective view of the evidence: Fenton v Chief Commissioner of State 
Revenue [2012] NSWADT 96 at [28]. 

Continuous physical presence on the property is not required to constitute continuous 
occupation. In this regard, Gzell J held in Flaracos v CCSR (NSW) 2003 ATC 4348 at 
[29] that: 

In my opinion continuous physical presence on the land is not required to constitute 
continuous occupation.  If a person leaves his or her premises for a holiday, it 
would defeat the purpose of the Act to conclude that occupation had ceased to be 
continuous.  So long as the person retains the right to possession and controls 
possession, that person remains in occupation.  In my view, . The [sic]observation 
of Sir Nigel Bowen in Christie [Commissioner of Land Tax v Christie [1973] 2 
NSWLR 526] that physical presence over all the land is not necessary to establish 
occupation is equally apposite when there is some hiatus in physical presence over 
time. 

 

A person can be away from their PPR while maintaining that particular residence as their 
PPR.  In this regard, the Administrative Decisions Tribunal Appeal Panel of NSW stated 
in Chief Commissioner of State Revenue v Ghali (RD) [2012] NSWADTAP 20, at [33], 
that: 

The cases dealing with the itinerant are instructive in this regard.  It has long been 
recognised that the taxpayer may be involved in a calling or have other 
circumstances which take him or her away from their usual place of abode for 
extended periods, and that their sole or primary place of residence may be 
elsewhere (the usual example is the sailor on extended voyages, away from a 
permanent home on land).   

 

One person can only have one PPR subject to certain exceptions (e.g., where a person is 
buying a new PPR and selling his or her former residence that has been used as a PPR): 
see Chief Commissioner of State Revenue v Mesiti [2003] NSWADTAP 57 at [37]. 

10.1.2 Use and Occupation 

Given the scheme of the Act the time at which satisfaction of use and occupation is 
required is at the taxing date: Chief Commissioner of State Revenue v Aldrige [2003] 
NSWADTAP 50 at [12].  You analyse that use by looking six months either side of the 
taxing date. 
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As to using and occupying a property, the comments of Bowen JA (with whom Jacobs P 
agreed) in Chief Commissioner of Land Tax v Christie [1973] 2 NSWLR 526 at 533 and 
533-534 (respectively) are authoritative.11  His Honour said: 

“Use” has regard to the purpose to which the land is put.  Under sec 9(3)(e) it must 
be shown to have been devoted to the purpose of constituting the site of the 
dwelling house.  Provided there is a unity in the land in question in a physical sense 
and a unity in what is done in devoting it to the purpose of providing or constituting 
the site, and provided there is a sufficiently proximate and not too remote 
connection between the dwelling house and its requirement or the requirements of 
its users or occupants on the one hand and the whole of the land in question on the 
other hand, then this element will be sufficiently established to demonstrate “use” 
as the site of the dwelling house. 

… 

”Occupation” is not synonymous with legal possession.  It includes possession, but 
it also includes something more: see Newcastle City Council v Royal Newcastle 
Hospital.  It involves an element of control, of preventing or being in a position to 
prevent the intrusion of strangers (Newcastle City Council v Royal Newcastle 
Hospital).  

 

Judicial Member Hirschhorn summarised the factors that establish a principal place of 
residence in Black v Chief Commissioner of State Revenue [2011] NSWADT 66.  At [82] 
Hirschhorn JM set out the factors from CCSR v Ferrington [2004] NSWADTAP 41, in 
relation to the first home owners grant, but adopted those as relevant to the principal 
place of residence exemption, and at [84] said:  

The Respondent usefully referred in submissions to a number of principles to be 
derived from the decided cases as to the objective factors that might be taken into 
account as follows: 

a.  the amount of time that the residence is occupied and the pattern of 
occupation ([Chief Commissioner of State Revenue v] McIlroy [[2009] 
NSWADTAP 21  at [46]-[47]);  

b.  the listing of the address of the person, for official purposes such as on a 
licence or on an electoral roll (although it is noted by the Tribunal that 
these are not necessarily conclusive evidence that the address is the 
principal place of residence) (Chief Commissioner of State Revenue v 
Mesiti [2003] NSWADTAP at [50], McIlroy (supra) at [47].)  

c.  respective rights in respect of the two properties (Mesiti (supra) at [61]).  

																																																													
11 They have been referred to in numerous cases, including recently in Chief Commissioner of State 
Revenue v Ghali (RD) [2012] NSWADTAP 20 at [31] per the Appeal Panel and Flaracos v Chief 
Commissioner of State Revenue [2003] NSWSC 68 at [22] and [24] per Gzell J. 
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d.  relative location of clothing, furniture and possessions (Mesiti (supra) at 
[61]; Yen-Cheng Chuang v Chief Commissioner of State Revenue [2009] 
NSWADT 160 at [21]).  

e.  where family members reside (Mesiti (supra) at [61], McIlroy (supra) at 
[46]).  

f.  the strength of ties and connection with the residence (Mesiti (supra) at 
[61], McIlroy (supra) at [46]).  

g.  utilities usage (Tobin v Chief Commissioner of State Revenue [2009] 
NSWADT 188 at [49], Yen Cheng (supra) at [21].  

h.  the address to which bills are sent (Tobin (supra) at [48]).  

i.  the nature of insurance held for each property (Tobin (supra) at [18]).  

j.  where the person eats, drinks and sleeps (Yen-Cheng ( supra ) at [19]-[21]).  

k.  where a person entertains friends (Yen Cheng (supra) at [21]). 

 

In McNally & Anor v Commissioner of State Revenue (NSW) 2004 ATC 4007 the 
Supreme Court of New South Wales held a husband, who changed his driver’s licence 
and phone book address to the family’s Central Coast property, had not relinquished the 
family’s Sydney property as his principal place of residence.  The evidence established 
that the husband and wife spent 4 weekdays in Sydney together and the balance 
(including holidays) in the Central Coast together.  The Court noted that the outcome may 
have changed if the husband lived in the Central Coast property such that he lived with 
his wife 3 days a week only. 

In Chief Commissioner of State Revenue (RD) v McIlroy [2009] NSWADTAP 21 the 
Appeal Panel of the Administrative Decisions Tribunal rejected the taxpayer’s argument 
that his principal place of residence was a Palm Beach property – that had significant 
sentimental value within the family – and that his Melbourne property was the result of 
business necessity.  The Appeal Panel held that the Palm Beach property was a holiday 
home for the taxpayer and his family; nothing more. 

These cases establish that the intention of the taxpayer is critical. 

It can be seen, therefore, that these cases are extremely fact intensive.  This leads to the 
answer of whether the Chief Commissioner has a true discretion. 

10.1.3 Chief Commissioner cl 2(2)(b) discretion 

The purported discretion in clause 2(2)(b) of the Schedule is not a true discretion, as it 

will be dictated to by the facts of the case.  In Chief Commissioner of State Revenue v 

Aldrige [2003] NSWADTAP 50 at [26] the Appeal Panel held (in relation to the former 

provision of the Act that was in the same terms as clause 2(2)(b)): 
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Section 3(3)(b) of the Act does not confer a true discretion on the Chief 
Commissioner.  If the evidence of the factual circumstances supports that a 
particular parcel of land or a flat is used and occupied by a person as the person’s 
principal place of residence (as defined in s 3(1) of the Act) as at midnight on 31 
December in a particular year, the Chief Commissioner must be satisfied of that 
fact.  If the factual circumstances do not support that a particular parcel of land or 
a flat is used and occupied by the person as the person’s principal place of 
residence as at midnight on 31 December in a particular year, the Chief 
Commissioner cannot be satisfied of that fact. 

 

It can be seen the facts will dictate the availability of the exemption. 

10.1.4 Expansion and Contraction of the Exemption 

It is effectively expanded by Part 3 of the Schedule and restricted by Part 4 of the 
Schedule.  That is, the clauses of Part 312 deem satisfaction of clause 2 in certain 
circumstances, or permit disregarding of others that would otherwise fail clause 2, and 
Part 413 limits the availability of the exemption from clause 2. 

Part 3 of Schedule 1A is headed ‘Concessions in application of principal place of 
residence exemption’ and the clauses in it are: 

• clause 4 – Concession for land on which there is one other residential occupancy; 

• clause 5 – Concession for land used for incidental business purposes; 

• clause 6 – Concession for unoccupied land intended to be the owner’s principal 
place of residence; 

• clause 7 – Concession for change to principal place of residence; 

• clause 8 – Concession for absences from former residence; 

• clause 9 – Concession on death of owner; 

• clause 10 – Concession or tenancy following death of owner; 

• clause 10A – Concession for first home owners who purchase under shared equity 
arrangements; 

• clause 10AA – Concession for first home owners who purchase under approved 
equity share schemes; and 

• clause 10B – Concession for multiple-occupancy land. 

 

																																																													
12 Clauses 4, 5, 6, 7, 8, 9, 10, 10A and 10B. 
13 Clauses 11, 12, 13 and 14. 
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Part 4 of Schedule 1A is headed ‘Restrictions’ and the clauses in it are: 

• clause 11 – Exemption does not apply to land owned by companies and trustee; 

• clause 12 – Only one principal place of residence for all members of the same 

family; 

• clause 13 – Application of exemption to residence comprised of 2 or more lots 

(other than strata lots); and 

• clause 14 – Application of exemption to residence comprised of 2 or more lots in 

a strata plan. 

Although made clear by clause 11 of the Schedule, a company could never claim relief 
from land tax under s 10(1)(r): Commr of Land Tax (NSW) v Opalfield Pty Ltd 94 ATC 
4171. 

There is insufficient rom to detail the extensions and restrictions but any review or 
consideration of the principal place of residence exemption for a client would require a 
detailed working through of them. 

10.1.5 Adjacent Land Provisions 

Significantly the principal place of residence exemption can be extended over more than 
one title.  This is because the Act focuses on a ‘parcel’ of land, and how it is occupied 
and used, rather than on divisions of lot boundaries in the land titles office. 

10.1.5.1 Parcel 

The Act does not define “parcel”. Justice Hunt considered the meaning of the word 
‘parcel’ in the context of the phrase ‘parcel of residential land’ in Ryan v Commissioner 
of Land Tax [1982] 1 NSWLR 305.  In circumstances where two contiguous titles – on 
one the house on the other gardens and recreational areas – were claimed to be one parcel 
Hunt J said at 310 ‘contiguous blocks of land can comprise a ‘parcel of residential land’ 
within s 10(1)(r)(ii) only where they are undivided not only by physical separation but 
also in use, occupation and title.’ 

These four indicia or ‘four unities’ of a ‘parcel’ of land, although not found in the Act, 
have been accepted by subsequent decisions on the issue: see Chief Commissioner of 
State Revenue v Coleman [2007] NSWSC 625 (Handley AJ) and Chief Commissioner of 
State Revenue v McGrath [2008] NSWSC 387 (Gzell J).  ‘It has acquired something of a 
quasi-legislative status.’: Chief Commissioner of State Revenue v Sacco [2008] 
NSWADTAP 61 at [10]. 

10.1.5.2 Examples of multiple titles under the PPR Exemption 
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In Chief Commissioner of State Revenue v Timbs [2006] NSWADTAP 25 the owners of 
two strata units, which occupied the entire 9th floor of the building, lived in both units as 
one larger residence.  Access between the units, which were on separate strata titles, 
could only be gained via the common area using the front doors.  As access to the floor 
was restricted the owners habitually left the front doors of the units unlocked.  The 
majority of the appeal panel said at [32]: 

We would respectfully adopt his Honour’s characterisation of the argument that 
the wall between the units and the necessity to enter each of them from the 
common area may not be determinative of a lack of physical unity.  The two units 
take p the entirety of the ninth floor and the only persons to have access via the 
lifts to the ninth floor are the respondent, his wife and their invitees.  They do, in 
fact, use both units on a daily basis and there was evidence that they left doors to 
the common area open to facilitate access between the units.  In those 
circumstances, there seem no grounds, taking into account the decision in Penrith 
Rugby League Club Ltd, to say that the test in Ryan has not been met. 

 

However, Timbs was held not to be binding where the relevant real property is not strata 

units: Castle v Chief Commissioner of State Revenue (2007) 67 ATR 331 at 341, [20].  

This view was endorsed on appeal in Castle v Chief Commissioner of State Revenue 

[2008] NSWADATP 62 at [17].   

In Chief Commissioner of State Revenue v Coleman [2007] NSWSC 625 there were two 

dwellings on two contiguous blocks, one a private residence the other a construction site 

that the owners stated they used for reading the paper and books, sun tanning, taking in 

the surroundings, et cetera.  In holding that the owners could not obtain the principal 

place of residence exemption Handley AJ focused on the construction site not being 

capable of use ancillary to the main residence (at [18]).   

expand 

10.1.6 Foreign Purchasers 

On and from the 2017 land tax year the principal place of residence exemption is not 

available for foreign purchasers of New South Wales land. 

10.2 Primary Production 
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Some time in this paper will be spent considering the primary production exemption 
because it gives developers an opportunity.  We will see that recent cases arise from 
developers seeking to use the exemption along the development path.14 

10.2.1 The Context 

All jurisdictions in Australia that impose land tax have a form of relief relating to primary 
production.  In New South Wales it is contain in s 10AA of the Act. 

It is a fairly targeted and, on its face, benign exemption.  But it is also one of the most 
contentious and litigated exemptions.  This is for two reasons: 

• individuals, who are not developers, will often seek to apply it to circumstances 
that may be akin to hobby farming or hobby activities (such as keeping horses); 
and 

• property developer seek to apply it because the urban sprawl of our cities is 
encroaching on traditional farming land who developers, who are acquiring the 
land and may have a holding period of some time, seek to utilize the exemption 
during that holding period. 

In terms of sheer cost, the denial of the exemption and resulting dispute about the 
assessment (which usually goes back for up to five years) runs to the hundreds of 
thousands and, sometimes, into the millions.  However, the vast majority of the cases are 
lost because the taxpayers fail to discharge their onus of proof (see heading 16 below). 

As with the principal place of residence exemption, these cases fact intensive and are 
typically lost on the facts. 

10.2.2 The Exemption 

Section 10AA of the Act provides: 

10AA   Exemption for land used for primary production 

(1)   Land that is rural land is exempt from taxation if it is land used for primary 
production. 

(2)   Land that is not rural land is exempt from taxation if it is land used for primary 
production and that use of the land: 

(a)   has a significant and substantial commercial purpose or character, and 

(b)   is engaged in for the purpose of profit on a continuous or repetitive basis 
(whether or not a profit is actually made). 

(3)   For the purposes of this section, land used for primary production means land 
the dominant use of which is for: 

																																																													
14 This part of the paper draws heavily on Andrew Rider’s paper at this conference in 2016. 
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(a)   cultivation, for the purpose of selling the produce of the cultivation, or 

(b)   the maintenance of animals (including birds), whether wild or 
domesticated, for the purpose of selling them or their natural increase or 
bodily produce, or 

(c)   commercial fishing (including preparation for that fishing and the storage 
or preparation of fish or fishing gear) or the commercial farming of fish, 
molluscs, crustaceans or other aquatic animals, or 

(d)   the keeping of bees, for the purpose of selling their honey, or 

(e)   a commercial plant nursery, but not a nursery at which the principal 
cultivation is the maintenance of plants pending their sale to the general 
public, or 

(f)   the propagation for sale of mushrooms, orchids or flowers. 

(4)   For the purposes of this section, land is rural land if: 

(a)   the land is zoned “rural”, “rural residential” or “non-urban” under a 
planning instrument, or 

(b)  the land is not within a zone under a planning instrument but the Chief 
Commissioner is satisfied the land is rural land. 

 

Thus, a taxpayer is entitled to the exemption under s 10AA of the Act after satisfying a 

number of tests in respect of the usage of the relevant land.  The first is whether the land 

(whether ‘rural’ or not) satisfies the definition of ‘land used for primary production’.  

This is the ‘dominant use’ test.   

If land it is not ‘rural land’ – and if the test in the previous paragraph is satisfied – the 

owner of the land must also demonstrate that the use of the land for primary production 

purposes (whether or not the owner’s use) satisfies the tests of commerciality in 

subsection 10AA(2) of the Act. 

10.2.3 The Concept of “Use” 

The concept of “use” is central to the availability of the primary production exemption.  It 

is not defined in the legislation.  The following may be accepted regarding the concept of 

‘use’: 

1. ‘use’ is a ‘protean’ word15, that is, it has an exceedingly variable meaning, which 

typically depends on its context; 

2. ‘use’ has regard to the purpose to which the land is put;16 

																																																													
15 Minister Administering the Crown Lands Act v NSW Aboriginal Land Council [2008] HCA 48 at [69]. 
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3. the concept of the ‘use’ of land does not require refined consideration and land 

can plainly be ‘used’ in a number of ways;17 

4. land may be ‘used’ if it is leased18 but not necessarily ‘used’ by taking steps to 

sell it or actually selling it;19 

5. deriving an advantage from ownership of the land does not necessarily meant that 

the land is being ‘used’;20 and 

6. the ‘use’ of land is determined as at the taxing date, but use of land for a 

reasonable period (the authorities say six months) before and after the taxing date 

are relevant in determining the true nature of that use.21 

The consideration at heading 10.1.2 is relevant here.   

There is a detailed discussion at heading 11 of two significant cases on this issue and the 

opportunities they present to developers. 

10.2.4 Determining the ‘use’ of land 

On Leda Manorstead v Chief Commissioner [2010] NSWSC 867 the Court held that: 

• ‘use’ arises from actual activity on the land (at [60]); 

• vacant land (i.e. where no activity takes place) is ‘unused’ land (at [67]); and 

• the competing uses of the land were the actual activities conducted on the land 
(i.e. earthworks and cattle grazing) (at [109]). 

On appeal the Court of Appeal held in Leda Manorstead Pty Ltd v Chief Commissioner of 
State Revenue [2011] NSWCA 366 that ‘use’: 

• focuses on the actual use or uses of the land at the material date (at [19]); 

• requires actual physical use, not some notional use (at [23]); 

• does not require beneficial return (at [24]); 

• means ‘present’ use (at [24]); and 

• is an activity on land for a purpose (at [24]). 

In Newcastle City Council v Royal Newcastle Hospital (1957) 96 CLR 493 at 508 the 
High Court held: 

																																																																																																																																																																																						
16 Commissioner of Land Tax v Christie [1973] 2 NSWLR 526 at 533. 
17 Sonter v Commissioner of Land Tax (NSW) (1976) 7 ATR 30 at 35. 
18 Ryde Municipal Council v Macquarie University (1978) 139 CLR 633 at [8]. 
19 Minister Administering the Crown Lands Act v NSW Aboriginal Land Council [2008] HCA 48 at [74]. 
20 Council of the City of Newcastle v Royal Newcastle Hospital (1957) 96 CLR 493 at 506 per Fullagar J. 
21 Leda Manorstead v Chief Commissioner [2010] NSWSC 867, although see White J in Metricon Qld Pty 
Limited v Chief Commissioner of State Revenue (No. 2) [2016] NSWSC 332 at [133]. 
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 The use of land involves no more than the physical acts by which land is made to 
serve some purpose.  The acts no doubt must be recurring, but the notion of 
continuity or permanence is absent. 
 

There are numerous authorities dealing with this issue.22  So far as property development 
is concerned, Caruana v Chief Commissioner of State Revenue at [2011] NSWADT 183 
is relevant at [30] where the Tribunal said: 

It follows that … use arises from physical activity on the land itself … As set out 
previously expenditure in pursuit of the necessary consents does not constitute 
‘use’ for this purposes. 

 
But in the case of primary production activities, land may be classified as ‘used’ if 
preparation for primary production has been largely completed but actual production has 
not yet commenced, e.g. planting and tending of fruit or nut trees, or trees intended to 
produce timber may constitute primary production even through fruit, nuts or timber may 
not be produced for several years.23 

10.2.5 Purpose 

‘Purpose’ is objectively determined and the subjective intention of the taxpayer is 
irrelevant.24  Where the relevant ‘purpose’ is to sell produce, if no or very little produce is 
sold, this may objectively indicated that there was no ‘purpose of sale’.    This can also 
arise if another explanation exists: for instance, keeping horses for racing and gambling 
activities rather than the production of progeny.  Further, the ‘purpose’ of sale points to a 
commercially oriented operation.  Thus, if selling produce is an uncommercial exercise, it 
may indicate (objectively) that there was no intention of sale. 

Importantly, if an activity is conducted on land for the purpose of attracting the 
exemption, the exemption will not apply: Shanahan v Chief Commissioner of Land Tax 
(NSW) 96 ATC 4320. 

10.2.6 Primary and dominant 

The meaning of ‘primary’ has been extensively considered by the New South Wales 
Supreme Court in the context of the exemption. 

																																																													
22 For instance, Sonter v Commissioner of Land Tax (NSW) (1976) 7 ATR 30 at 34-35; Greenville Pty 
Limited v Commissioner of Land Tax (1977) 7 ATR 278 at 280; Saville v Commissioner of Land Tax (NSW) 
(1980) 81 ATC 4,373 at 4,376-3,377; Australian Football League v Commissioner of State Revenue [2004] 
VCAT 1882 at [34]; Minister Administering the Crown Lands Act v NSW Aboriginal Land Council [2008] 
HCA 48 at [29]-[31] & [76]; Reysson Pty Ltd v Chief Commissioner of State Revenue [2009] NSWADTAP 
17 at [25]; Cornish Group Pty Limited v Chief Commissioner of State Revenue [2009] NSWADT 191 at 
[45]. 
23 Safety Beach Estate Pty Ltd v Commissioner of Land Tax 79 ATC 4032; and Thomas v Federal 
Commissioner of Taxation (1972) 3 ATR 165. 
24 Abbott v Commissioner of Land Tax (1978) 9 ATR 728. 
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In Sonter v Commissioner of Land Tax (NSW) (1976) 7 ATR 30 at 35 the Court said:25 

The word “primary”, as applied to the case, means that those uses are to be 
weighed and evaluated.  There is no particular touchstone that can be used; all 
circumstances bearing on the degree, extent and intensity of the uses as land uses 
are to be considered.  The question is one of fact and degree, and one to be 
approached on a broad, commonsense basis. 

 
It must also prevail of non-use.  In Saville v Commissioner of Land Tax (NSW) (1980) 81 
ATC 4373 at 4377 the Court held: 

I am of the view that, for any use of the land to justify the statement that the land 
is used primarily for that purpose, it is necessary not only that that use prevail 
over any competing use but also that it be sufficiently substantial to prevail over 
the proposition that the land is primarily to be regarded as unused land. 
 

So far as ‘dominant’ is concerned the leading case is Leda Manorstead v Chief 
Commissioner [2010] NSWSC 867 where at [69]-[76] the Court held that ‘dominant use’: 

1. in its ordinary meaning connotes ruling, prevailing, or most influential use; 

2. presupposes that land may be used for more than one purpose and requires a 
determination of which use of the land is the main, chief or paramount use; 

3. is a question of fact and degree that may, in the end, be determined as an objective 
matter of impression having regard to the facts; 

4. refers to a use that prevails over any competing use and must be sufficiently 
substantial to prevail over the proposition that the land is primarily to be regarded 
as unused land; 

5. is determined according to the nature and intensity of the various uses, the 
physical areas over which they extended, and the time and labour spent in 
conducting them must be weighed; and 

6. may be a matter of impression that an objective observer would read from 
viewing the land as a whole. 

 

As a practical matter, the key facts and circumstances that should be taken into account in 
determining whether primary production is the ‘dominant’ use of the land included: 

1. the area of land over which each use extends; 

2. the actual intensity of the primary production activities compared to the potential 
intensity of the use or carrying capacity of the land; 

																																																													
25	See	also	Greenville Pty Limited v Commissioner of Land Tax (1977) 7 ATR 278 at 280; and Longford 
Investments Pty Limited v Commissioner of Land Tax (NSW) )1978) 78 ATC 4264 at 4268-4269.	
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3. the relative economic and financial significance of competing uses, including the 
amount of capital expenditure, current expenditure, revenue and profit attributed 
to each use; 

4. the scale, extent and intensity of each use; 

5. the length of time that each use has been conducted on the land; 

6. the number of persons and the amount of their time spent working in each use. 

 

In looking at these tests, it is the “parcel” of land that has been valued by the Valuer 
General that is relevant.26 

10.2.7 Commerciality Test 

If the property is not ‘rural land’ it must also satisfy the commerciality and profit tests of 
s 10AA(2) of the Act to be excluded from land tax liability. 

The 2 limbs of the test are that the use of Relevant Properties have ‘a significant and 
substantial commercial purpose or character’ and that the activity is ‘engaged in for the 
purpose of profit on a continuous or repetitive basis’. 

10.2.7.1 Commercial Purpose or Character 

The requirement of a commercial purpose or character entails both a subjective and 
objective standard.  The test, though, is to look at the use of the land, not the user of it: 
Maraya Holdings v Chief Commissioner of State Revenue [2013] NSWSC 23 per Gzell J. 

In News Ltd v Australian Rugby Football League Ltd (1996) 58 FCR 447 at 524D 
Burchett J held that ‘purpose can be inferred from effect’ relying on Windeyer in 
Vallance v The Queen (1961) 108 CLR 56 at 82, who said: 

What a man does is often the best evidence of the purpose he had in mind … The 
circumstances and probably consequences of a man’s act are no more than 
evidence of his intention. 

 

In Ashleigh Developments Pty Ltd v Chief Commissioner of State Revenue [2012] 
NSWADTAP 25 the Appeals Panel of the Tribunal considered the scope of the 
commerciality tests and, at [45] said: 

																																																													
26	Ferella	v	Chief	Commissioner	of	State	Revenue	[2014]	NSWCA	378	at	[34]-[35].	
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This criterion eliminates hobby or token operations even though they may have 
passed the de minimis threshold to which we have referred in (i).  The taxpayer 
then needs to show that the operation is run on a commercial basis with 
appropriate attention to the orthodoxies of income, expenditure and the aim of 
profitability; cognisant of the element of unpredictability of any business 
operation, especially primary production.  This is a higher standard than the one 
that applies to rural land. (emphasis added) 

 

This phrase was upheld by Gzell J in Maraya Holdings v Chief Commissioner of State 
Revenue [2013] NSWSC 23 at [86]. 

Taxpayer also should seek to show:  

• how a commercial operation of the type they claim would run in the ordinary 
course: Maraya Holdings v Chief Commissioner of State Revenue [2013] 
NSWCA 408 at [56].   

• the property’s carrying capacity: Maraya Holdings v Chief Commissioner of State 
Revenue [2013] NSWCA 408 at [82] Emmett JA approved Gzell’s J approach 
thus: 

The primary judge was correct at [91] to find that to determine whether 
there was a significant and substantial commercial purpose or character, 
the Court should consider: 

“the intensity of the operation, the size and quality of the herd, the 
size and carrying capacity of the land and the resources (whether of 
time, labour or expenditure) put into the development and 
maintenance of the cattle operation.” 

Further, Emmett’s JA comments at [60] of Maraya Holdings v Chief Commissioner of 
State Revenue [2013] NSWCA 408 give a flavour of the enquiry: 

At no stage did Maraya’s cattle operations generate profits according to any 
normal use of that term.  The greatest “profit” generated by the cattle operations 
was $1,213 in the 2008 year.  That so-called profit excluded all holdings costs in 
relation to the Subject Lands, including council rates exceeding $30,000 per 
annum.  The Subject Lands have a value in excess of $26 million.  They consist of 
more than 27 hectares.  In no sense can it be said that the cattle operations had any 
commercial purpose or character.  There was no error on the part of the primary 
judge in taking into account the lack of profitability of the use of the Subject 
Lands in determining whether that use had a commercial character or commercial 
purpose. 

10.2.7.2 Purpose of Profit 
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Justice Gzell considered this test in Maraya Holdings v Chief Commissioner of State 
Revenue [2013] NSWSC 23, which was appealed to the Court of Appeal in Maraya 
Holdings v Chief Commissioner of State Revenue [2013] NSWCA 408.  At [40] of that 
case Emmett JA said: 

While the absence of a profit does not negate an engagement in primary 
production use of land for the purposes of profit, a continuous pattern of a lack of 
profit may lead the Court to question, and ultimately, reject, evidence that the 
primary production use of land was engaged in for the purpose of profit. 

 

It is therefore not conclusive, but a good starting point, to see whether the activities 
derive a profit. 

10.2.8 What is Primary Production 

The Act (as is the legislation in the other jurisdictions) is prescriptive about what types of 
activities conducted on the land constitute ‘primary production’.  They are set out in s 
10AA(3): see heading 10.2.2 above. 

The Act does not otherwise define ‘primary production’.  In the Macquarie Dictionary the 
ordinary meaning of: 

• ‘production’ is, relevantly, ‘of or relating to the production of naturally occurring 
foods as meat, grains, fish etc, or of naturally occurring things as wool, cotton 
etc’:. 

• ‘producing’ is, relevantly, ‘the act of producing; creation’ and the meaning of 
‘produce’ is, relevantly, ‘to bring into existence; give rise to’ and ‘create’ is ‘to 
bring into being; cause to exist; produce’. 

In context, ‘primary production’ ordinarily and necessarily involves: 

• ‘animals’, being ‘any living organism characterised by the capacity for voluntary 
motion, sensation, and the ingestion of food such as plants and other animals, and 
which has a non-cellulose cell wall’; and 

• ‘plants’, being ‘any living organism which is characterised by the capacity to 
synthesise food from inorganic substances and by the presence of cellulose in its 
cell walls, and which is incapable of voluntary motion, has limited response to 
stimuli, and lacks specialised sense organs and a nervous system. 

Accordingly, the ordinary meaning of ‘primary production’ is the act of bringing into 
existence and/or maintaining live animals and plants or creating products comprising or 
derived from live animals or plants. 
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11 Recent Cases on the ‘Use’ Re Primary Production 
Exemption 

Two recent cases hare significant for property developers acquiring and holding 
greenfield sites. 

Developer and sponsor of Gold Coast Suns' home ground, Metricon, has had its key land 
tax case against the Chief Commissioner of State Revenue in the NSW Supreme Court 
upheld, strengthening a new precedent for developers of greenfield sites.  

The Metricon precedent also saw the billionaire Perich family's Leppington Pastoral 
Company also win a similar proceeding where its land at Oran Park, Sydney, was being 
used for farming and residential development purposes but attracted land taxes of $2 
million per year.  

The cases, which have been watched closely by major developers, are centred around 
whether a developer holding a greenfield site needed to pay land tax.   The original win 
by Metricon involved the company having bought a farm in Terranora, NSW, in 2008 for 
$60 million. It then spent $2.2 million on consultants planning a residential development 
and engaged in some residential letting on the property.  Metricon was then charged land 
tax on the property for five years but the company objected to that on the grounds that the 
property's dominant use was agriculture. In Metricon's case it was for beef production and 
in Perich's case it was for dairy cows production. Both the Metricon case and the Perich's 
Leppington Pastoral case were decided by Justice White. The Metricon case was 
appealed by the Commissioner of State Revenue but three judges of the NSW Court of 
Appeal unanimously rejected it.  

11.1 The Significance of the Cases 

It convenient to consider the Perich’s Case first, as it was handed down before the Court 
of Appeal’s decision in Metricon, but the former should be read with caution in light of 
the findings of the latter. 

11.2 Perich’s Case 

Justice White’s decision in Leppington Pastoral Co Pty Ltd v Chief Commissioner of 
State Revenue [2017] NSWSC 9 (30 January 2017) is also of relevance.  At the end of 
this discussion the paper will identify five key insights arising from this case. 

This case builds upon the principles confirmed in the earlier authority of Metricon Qld 
Pty Limited v Chief Commissioner of State Revenue (No. 2) [2016] NSWSC 332 (at first 
instance).  Although the Metricon case was confirmed on appeal this decision it must be 
read with care as it impacts on the first instance reasoning and the reasoning Leppington’s 
Case. 
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This case is important as it explores the comparison of a taxpayer’s asserted primary 
production use against other competing uses in circumstances where the subject land was 
used for primary production which had a significant and substantial commercial 
purpose/character and was engaged in for the purposes of profit on a continuous and 
repetitive basis.  Despite this substantial use, the trial judge held that in two out of four 
land tax years, the primary production use was not the “dominant use” of the subject land. 

This case provides guidance in determining the evidentiary burden imposed upon 
taxpayers in seeking to discharge the onus of proving a land tax assessment is excessive; 
as will be discussed below, that task now appears more difficult to achieve and 
consequently there is an elevated standard or quality to which evidence and submissions 
in land tax matters must meet if taxpayers are to successfully challenge a land tax 
assessment in Court. 

11.2.1 The facts 

The taxpayer, Leppington, owned a substantial area of land (generally the former Oran 
Park raceway site) which was subsequently released over time in land subdivisions.  This 
is a picture from the Daily Telegraph about the site: 

 

 
 
The subject land was used by Leppington in its substantial and repetitive dairy 
operations.  Heifers were raised upon the subject land (but rotated from time to time) and 
additional feed produced which was used to sustain LPC’s cattle held elsewhere. 

Over time, GDC (a sister company) would take possession of parts of the subject land for 
land development activities. 

The Chief Commissioner submitted that there were three competing uses of the land, 
which the trial judge summarised (at [139]) as: 
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… the earthworks use on the Farmland for the residential development on 
adjacent Development Land, the use of the land by consultants for existing and 
future residential development use, and an intangible use of the land by reason of 
the Development Rights Agreement. 

 

A fourth competing use was raised in argument by the Chief Commissioner, namely that 
there was a “land banking” use of the subject land and such use being a current rather 
than future use; this submission was rejected in the earlier Metricon case but was raised 
in order to preserve the Chief Commissioner’s rights on appeal should the Metricon case 
have been overturned on appeal. 

Leppington itself did not carry out land development activities on the subject land; rather, 
such related activities were carried out by its sister company GDC and the land 
development consultants. 

The third intangible use of the land arose from a development contract between LPC and 
GDC; the economic purpose of this document was to ensure that GDC held the economic 
risk and rewards of land development. 

11.2.2 Key legal principles in this case 

In determining what constitutes the ‘dominant use’ of the subject land, White j held (at 
[158]): 

Section 10AA(3) requires weighing the nature and intensity of the competing 
uses, the physical areas over which they are conducted, the time and labour spent 
in conducting the different uses, the money spent or assets deployed in each use 
and the value derived or to be derived from it. 

 

His Honour affirmed his earlier view in the Metricon case (at first instance) that the 
‘dominant use’ test is not confined to examining physical use, but again preferred a ‘look-
through’ approach in examining rights and entitlements under an instrument to the 
underlying use derived from exploiting those rights and entitlements. 

This formulation of the ‘dominant use’ test in land tax requires a close examination of the 
day to day activities conducted upon the subject land.  In essence, taxpayers must lead 
evidence of the component activities giving rise to the asserted primary production use at 
a granular level with a vigorous degree of precision. 

Interestingly, his Honour went further in describing what is involved in establishing the 
taxpayer’s case.  In the instant case, the Chief Commissioner caused the Court to issue 
subpoenas for the production of documents concerning the extent and cost of civil works 
conducted on the subject land (presumably this happened after the taxpayer failed to 
volunteer such information).  His Honour was highly critical of Leppington’s tactical 
decision not to lead any evidence on the competing uses, stating (at [99]): 
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It should not have been necessary for the Chief Commissioner to have served 
those subpoenas and to have adduced details of the evidence on the question of 
the extent and cost of civil works conducted on or relating to the Farmland in 
question. In land tax cases such as this, all of the relevant evidence is known to 
the taxpayer, or is accessible to the taxpayer through its consultants or contractors. 
The onus is on the taxpayer to establish its case. The taxpayer is expected to put 
forward its position frankly, warts and all. 

 

It is worth considering this line of reasoning as it raises the issue of how far a taxpayer 
should go in making out the Chief Commissioner’s case.   

11.2.3 The evidence 

Justice White’s comments suggest that the evidence prepared by the taxpayer was too 
general in nature and not relevant to the subject land; for example, evidence was led at 
Leppington’s director level as to overall dairy operations much of which was conducted 
on other land, yet no affidavit was read from the key employee responsible for day to day 
operations who presumably would have had detailed knowledge concerning what actually 
occurred upon the subject land. 

Further, there was evidence which established that the value of expenditure incurred in 
the competing uses in the 2010 and 2014 land tax years substantially exceeded the 
expenditure on cattle grazing and raising of pastures and crops. 

As a result, the trial judge held there was a lack of precision in the evidence going 
towards the heads of cattle run upon the subject land nor how much additional feed was 
produced for the benefit of the rest of its cattle operation.  It was impossible on the 
evidence before the Court to establish how many heads of cattle were stationed on the 
subject land at any particular time and the lack of persuasive evidence on the valuation of 
the economic benefits generated from feed produced on the subject land to Leppington’s 
cattle operations. 

There were also inadvertent operational errors in the taxpayer’s misapprehension of what 
constituted the subject land, which meant that land development activities occurred too 
early on the subject land contrary to what Leppington (as the landowner) had submitted.  
This was an unavoidable weakness in Leppington’s case once this error was exposed and 
made a substantial impact on the trial judge’s assessment of the primary production and 
competing uses. 

It is possible the case may have had a different outcome if the taxpayer adduced more 
persuasive evidence on its cattle operations on the subject land.  It is also possible the 
land tax assessments which were upheld were unlikely to have been overturned as the 
sheer value and scale of the earthworks in question were so substantial that no other 
finding was open to the trial judge (which would have placed the instant case on all fours 
with the facts in the Leda Manorstead case discussed above). 



Land Tax & Property Development: Tips and Traps Michael Bennett 

	 42 

Conclusions 

There seem to be five valuable land tax insights for taxpayers and practitioners arising 
from the LPC case: 

1. The evidentiary burden of proving the requisite dominant use of primary 
production has arguably increased not only in regards to the quality and precision 
on primary production evidence but also the need to rebut and address competing 
use evidence. 

2. The evidence of primary production use must be precise and relevant to the 
subject land; it is not sufficient to generalise and approximate a taxpayer’s overall 
operations to discrete areas of land. Further, approximations or apportionment 
will not necessarily be accepted in the absence of persuasive evidence as to the 
reasonableness of adopting imprecise methodologies. 

3. Record keeping is a critical element of preparing the necessary evidence to 
challenge land tax assessments. Not only this – the quality of the records and 
relevance of such information to the subject land must also be borne in mind 
when preparing and retaining documentation. 

4. Prudent case management may involve voluntary discovery on competing land 
uses (the alternative scenario is to face subpoenas/summons to produce that 
information in a late stage of the litigation and the need to prepare last-minute 
evidence). This ties in with the trial judge’s remonstration that a taxpayer ‘is 
expected put forward its position frankly, warts and all.’ 

5. Development consultants’ use of land may be de minimis on a standalone basis 
but may cause a primary production use to fall short of being the dominant use 
when assessed in conjunction with other competing uses (such as earthworks as 
occurred in the instant case). 

 

11.3 Metricon’s Case 

It is appropriate to consider the first instance decision of White J before turning to the 
Court of Appeal’s decision. 

11.3.1 Background 

On 31 March 2016, Justice White delivered his judgment in the land tax decision 
of Metricon Qld Pty Limited v Chief Commissioner of State Revenue (No. 2) [2016] 
NSWSC 332. 

11.3.1.1 The law before the Metricon case 
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Prior to the Metricon case, a subset of land tax cases were decided in the formerly NSW 
Administrative Decisions Tribunal (now the NSW Civil & Administrative Tribunal) 
which meant the term ‘use’ was expanded to include intangible uses; this resulted in 
significant uncertainty in applying the law to establish which use was ‘dominant’, 
particularly in cases involving physical and intangible usage. 

The land tax legislation does not provide a statutory definition of ‘use’ and under rules of 
statutory interpretation, it must take its ordinary meaning; as the Metricon case 
demonstrates, this itself presents a difficulty as there are many ordinary meanings of the 
term ‘use’. 

11.3.1.2 The Metricon case 

Briefly, the facts involved a major land developer acquiring and holding large parcels of 
land for urban development.  Throughout the ownership period under consideration, 
cattle were grazed upon the subject land; the issues for determination were therefore, was 
the cattle grazing the ‘dominant use’ of the land and the character of land development 
activities as a ‘use of land. 

Justice White’s conclusions at [24] were: 

I have concluded that the comparison required by s 10AA(3) of a primary 
production use with other uses is not confined to a comparison with other physical 
uses. But I have also concluded that Metricon’s holding of the lands as part of its 
stock in trade was not a current use and that the consultants’ work was done and 
associated expenses were incurred in connection with a current commercial land 
development use of the lands only to the extent the land was physically used in 
carrying out activities directed to obtaining requisite approvals. Otherwise the 
work was done and expenses were incurred in connection with an intended future 
use. 

First, the Metricon decision affirmed the existing case law on land tax which interprets 
the expression ‘use’ to include intangible uses.  Examples of intangible use 
include renting land and taking fees for agistment of livestock and weather observations. 

Second, there is an element of common sense in the application of the land tax 
exemption.  Per White J at [70]: 

But “use” does require doing something with the land, whether it be using it 
physically or by putting it to advantage, for example, by letting it. 
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Third, the ‘use’ of land must be a current use and not a future use.  A taxpayer which 
holds land as part of its stock in trade (also known as ‘trading stock’ or ‘inventory’ for 
accounting and tax purposes) does not necessarily use that land to the necessary degree 
for land tax purposes.  Per White J at [73]: 

It is clear from Leda Manorstead that a land developer uses land that is its stock 
in trade by commencing excavation or construction activities for the purposes of 
sale and does not only use it when the lots are sold. In my view a developer may 
also use land for the purpose of obtaining necessary approvals such as by 
engaging surveyors to go onto the land to plot its boundaries, or drillers to dig 
holes to ascertain subsurface conditions. But in my view, the engaging of 
consultants to prepare reports for the purposes of obtaining approvals where the 
work involves no physical use of the land does not involve a current use of the 
land. Rather, it is work carried out for the intended future use of residential 
development. 

 

Fourth, financial/tax consequences of holding land (such as obtaining significant tax 
deductions from negative gearing or tax-timing differences via trading stock valuation 
methodologies) do not constitute a ‘use’ of land.  Per White J at [81]: 

Its use of the lands would have been the same whether the lands were acquired 
with debt or equity and whether the market value increased or decreased. Neither 
the deduction for borrowing expenses, nor the deduction for bringing forward the 
loss arising from the decline in market value, involved doing anything with the 
land; neither employing it, nor putting it into service, nor turning it to account. 
The deductions were available whether the land was used or merely held. The 
claiming of available deductions did not convert the holding of land to a use. 

Fifth, commercial land development activities are not necessarily a ‘use’ of land. 
Planning activities are directed towards a future intended use of land as stock in trade; 
current use in the planning phase of development is by reference to the carrying out of 
physical activities on the land, which is typically minimal in the overall scheme of land 
development.  Per White J at [125]: 

Their only current use for residential development was to the limited extent the 
lands were physically used by being used for the carrying out of preliminary 
activities necessary for the obtaining of requisite approvals for future residential 
development. It is admitted, and I would in any event conclude, that that use of 
the land for obtaining requisite approvals does not have a character or intensity 
that would mean that the primary production use was not dominant. 

11.3.2 The Decision on Appeal 
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The Metricon appeal case has a significant impact in land tax matters involving the 
assessment of whether primary production use is the “dominant use” amongst several 
competing uses of land. 

The leading judgment was delivered by Barrett AJA with whom McFarlan and Ward JJA 
agreed.  Importantly, this decision overturns a recently developing line of land tax 
authority in New South Wales (which found favour in the primary decision of the 
Metricon case, the Bellbird Ridge case and the Leppington Pastoral Company land tax 
case), which permitted the assessment of ‘intangible use’ of land in assessing competing 
uses of land. 

The key legal principles arising from the Metricon appeal case may be summarised as 
follows: 

1. The expression ‘use’ in the context of the land tax primary production exemption 
is not the same as that considered by the Courts in other statutory contexts. 

2. A developing line of land tax authorities established that it was permissible to 
assess ‘intangible use’ of land as competing uses to primary production use – the 
unanimous Court of Appeal unequivocally rejected that proposition. 

3. Property development ‘use’ (indeed, any use) must involve a physical use of land 
in the sense of its ‘concrete physical mass’ before it constitutes a ‘use’ in the 
analysis of competing uses.  The Court held that it was significant that the 
legislation required the consideration of physical primary production activities in 
assessing competing uses of land. 

4. Land development activities which involve minimal physical use of land may be 
preparatory directed towards a future use of land as opposed to a present use for 
actual and present advantages. 

5. The question of ascertaining the ‘dominant use’ requires comparison in a 
quantitative way between the prescribed primary production uses and non-use. 

Although an assessment of intangible uses is no longer permitted, the Metricon appeal 
case confirms that the quantitative analysis favoured by White J in the primary decision 
(and other subsequent land tax cases) is required in determining the dominant use of land; 
thus, taxpayers ignore the judicial guidance on the precision and scope of evidence from 
such cases at their peril. 

11.3.3 Takeaway from the Litigation 

The following five tax insights flow from the Metricon appeal case: 
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1. The Metricon appeal case represents a resounding victory for New South Wales 
taxpayers. Moreover, having regard to the principle of judicial comity, we expect 
inferior Courts in other states to follow the authority set down by the Metricon 
appeal case. 

2. Taxpayers presently embroiled in land tax disputes have great impetus to review 
their case strategy and to narrow the scope of contested issues now that 
‘intangible use’ (or ‘passive use’) of land is irrelevant in the context of the 
primary production exemption. 

3. For those taxpayers who are considering the merits of challenging land tax 
assessments – there is no better opportunity than now to agitate an objection or 
administrative review given the tide of judicial authority lies in favour of 
taxpayers. 

4. The optimism in those points should be tempered by the likely move of revenue 
authorities to put taxpayers to rigorous quantitative proof on establishing the 
requisite dominant use before granting primary production exemption. In cases 
where land development is commencing or gaining traction, etc. considerable 
attention will be paid towards identifying the cross-over line from which physical 
land development activities preclude primary production use from constituting the 
dominant use of the subject land. 

5. There may be a material risk to State land tax revenue as a result of the Metricon 
appeal case.  

 

12 No Estoppel Against Chief Commissioner 

Given that land tax is a self assessment system, the timely assessment of tax relies 
heavily on the taxpayers. Therefore most times that a dispute over land tax arises it is 
retrospective in nature; sometime after the relevant years the Chief Commissioner issues 
a questionnaire, followed by an investigation and finally assessments or amended 
assessments to land tax. 

The Chief Commissioner does not always go back as far as the particular use of the 
property may have applied.  There is, therefore, a circumstances where the Chief 
Commissioner almost accepts that use up to a period, but disputes the use from the start 
of the time of his amended assessments. 

In these circumstances it is not open to the taxpayers to argue that the Chief 
Commissioner has somehow accepted the use, or otherwise acted to estop his own later 
assessments. 

12.1 The Act is the Relevant Assessor 
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The Chief Commissioner is administering the Act, which itself renders the taxpayers 
liable); the Chief Commissioner is not imposing liability himself.  

Also importantly is the principle that a taxpayer cannot be exonerated from such liability 
by virtue of the Chief Commissioner’s actions.  In Chief Commissioner of State Revenue 
v Aldridge and anor (RD) [2003] NSWADTAP 50 at [23] the Appeal Panel said: 

As such, the Respondents cannot be exonerated from liability to land tax by 
virtue of any reliance on a Revenue Ruling published by the Chief 
Commissioner that is misleading or incorrect.  Reliance on a misleading or 
incorrect Revenue Ruling might be reasonable grounds for waiver of interest or 
penalties for late payment of land tax, but not the land tax itself.  

 

It is no comfort to rely on Revenue NSW statements, even if they’re erroneously made. 

12.2 No Estoppel 

Additionally, the Chief Commissioner cannot be estopped from administering the Act: 
Bellinz v Commissioner of Taxation (1998) 84 FCR 154 per the Court.27  

See also Greenish v Chief Commissioner of State Revenue [2007] NSWADT 282 at [22]-
[23] where Verick JM held estoppel does not apply to prevent the Chief Commissioner 
from making reassessments.   

12.3 Onus Remains on Taxpayers 

The onus is on the Applicant to find his land tax liability.  In Gupta v Chief 
Commissioner of State Revenue [2006] NSWADT 187 at [33] the Tribunal said: 

The impression that the applicants had that they were entitled to an 
exemption was ill founded and … as the onus is on the tax payer to 
ascertain the position, further enquiries ought to have been made as to 
their liability or whether they were entitled to an exemption.’ 

Arguments properly made on facts properly marshalled is the only way a taxpayer will 
succeed in resisting such an assessment. 

 

13 Absentee Land Tax and Land Banking 

Foreign property owners have recently faced various increases in their property 
acquisition and holding costs.  For instance, in the New South Wales 2016 budget the 
New South Wales position was brought into line with that of Queensland and Victoria. 

																																																													
27 See also BBLT Pty Ltd v Chief Commissioner of the Office of State Revenue [2003] NSWSC 1003 at 
[111] per Gzell J and the five cases his Honour there cites; and Commissioner of Taxation v Ryan (2000) 
201 CLR 109 at 124,[22] per the majority and the three cases their Honours there cite. 
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Foreign persons purchasing residential real estate in New South Wales will now have to 
pay a duty surcharge from 21 June 2016 and land tax surcharge (discussed below) from 
and including the 2017 land tax year.  

The Treasurer also announced that foreign investors will no longer be entitled to the 12 
month deferral for the payment of stamp duty for off-the-plan purchases of residential 
property. Foreign persons will not be provided with a tax-free threshold for the land tax 
surcharge, nor will there be an exemption for the principal place of residence. 

As there is similarity amongst the Eastern Seaboard States the paper will consider them 
all. 

13.1 Foreign Owner Land Tax Surcharges 

The foreign owner land tax surcharge increases the ongoing costs of owning property in 
New South Wales, Victorian and Queensland. 

Victoria has introduced the highest surcharge rate and applies the surcharge to all land 
(not just residential land).  However, it should be noted that Victoria does provide an 
exemption for Australian based foreign owns who make significant contributions to the 
Victorian economy.  

Queensland has always had a surcharge land tax rate applicable to absentee individuals 
and all trusts or companies (regardless of foreign ownership).   

New South Wales introduced it in the 2016 State budget. 

13.2 Details of the Surcharges 

The following details of the relevant provisions should be noted. 

13.2.1 The Rate 

The rate of the surcharge is: 

• 0.75% in New South Wales (from 21 June 2016); 

• 1.5% in Victoria (prior to 1 January 2017 it was 0.5%); and 

• 1.5% in Queensland. 

13.2.2 Who is Caught by the Provision? 

In New South Wales the provisions apply to a: 

• foreign person who is an individual that is not and Australian Citizen and that is 
not ordinarily a resident of Australia (individual who has been in Australia during 
200 or more days in the previous twelve months); 
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• foreign corporation which is a company (a) in which an interest of 20% or more 
is owned by a foreign individual, corporation or government or (b) in which two 
or more foreign individuals, corporations or governments own an interest of 40% 
or more; and 

• foreign trust which is a trust in which the trustee of which is a foreign 
corporation. 

In Victoria the provisions apply to a: 

• absentee individual who is a person that is not an Australian Citizen, does not 
ordinarily reside in Australia and was absent from Australia on 31 December of 
the previous year or for more than six months of the previous calendar year; 

• absentee corporation which is a company (a) incorporated outside Australia or 
(b) in which an absentee individual has a controlling interest, namely: 

o greater than 50% of the voting power in the corporations; or 

o have an interest in greater than 50% of the issued shares in the 
corporation; or 

o ability to influence the outcome of the decisions about the corporation’s 
financial and operating policies. 

• absentee trust which is a trust in which at least one beneficiary is an absentee 
individual or an absentee corporation.  Clearly this can be very broad. 

In Queensland the provisions apply to a: 

• absentee who is an individual who does not ordinarily reside in Australia and was 
absent from Australia at 30 June or has been absent for more than half of the 
twelve month period ending at 30 June; 

• all corporations except a trustee of a person in bankruptcy or a public trustee of 
an incapacitated person; and 

• all trusts. 

13.2.3 What Land is Caught? 

In Victoria and Queensland all land is caught by the provisions.  In New South Wales it is 
only residential land that is caught, which broadly encompasses dwellings or land that is 
to be used for residential purposes. 

13.2.4 What Exemptions Exist? 

There are no exemptions in New South Wales and Queensland. 
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In Victoria: 

• absentee trusts that are charities, concessional, public unit trusts, wholesale unit 
trusts schemes and complying superannuation trusts are exempt; and 

• the Treasurer has a discretion, limited to absentee corporations, based on the 
absentee owner’s continuation to the Victorian economy.   

13.2.5 Indirect Acquisitions? 

In all three jurisdictions the surcharge can apply to an indirect acquisition. 

13.2.6 Proportional Interests 

No.  The surcharge in all three jurisdictions applies to the full value of the land.  
Therefore, foreigners (individuals, companies or trusts) should not acquire a share of a 
property as doing so will create land tax surcharge over the entire property despite other 
owners not otherwise being liable to the impost. 

13.3 Concern for Property Developers 

In New South Wales (at least), for residential developers, along with the abolition of the 
12 month deferral for the payment of stamp duty for off-the-plan purchases of residential 
property, two other changes could have an impact on off-the-plan sales: the abolition of 
both principal place of residence exemption and the tax free threshold for land tax for 
foreign persons. 

These changes are likely to impact the profit margins, and otherwise affect settle risk, for 
developers. 

 

14 Tips and Traps 

The following is a non-exhaustive list of tips and traps to consider in relation to land tax 
planning. 

14.1 Development Agreements 

An increasingly common tool property developers are using to minimize state taxes is a 
development agreement.  Those agreements usually have features including: 

• they are, at their core, a form of contractual engagements of services 
(development management services) that are outcome based between a 
development service provider (the developer) and landowner; 

• it usually involves the sharing of risk, though it can also be arranged the that the 
developer takes all the risk by guarantee the land owner a set price; 
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• the allow the developer a licence to undertake the development and enter on the 
property for that purpose; 

• the land owner, who does not transfer the property to the developer, will act with 
all reasonable requests or directions from the developer in relation to the 
development. 

Although the immediate benefit of these agreements is the removal of a dutiable 
transaction, in that the transfer from the land owner to the developer does not occur, they 
can also benefit in a land tax context.   

If the land owner is occupying the property as their principal place of residence, using it 
for primary production, or otherwise able to claim an exemption from land tax, the period 
of the development, up to the time that the land owner can no longer so occupy or use the 
property, will continue in the exempt fashion. 

Given the urban fringe land being large land used as principal places of residence or for 
primary production, this strategy is gaining in utility and therefore popularity. 

14.2 Don’t Subdivide 

If a developer is able to keep all of the lots in a development there is a land tax (and 
indeed a council rates) benefit in not subdividing.    

The benefits are that owning a number of developed properties on one title will allow 
rental income at commercial rates on all those properties but land tax and council rates 
assessed on a single lot.   If ten villas or townhouses were built there is rental income of 
10X, but the land tax and rates may be assessed at 1.8X (for example).  It marries retail 
rental and wholesale costs. 

With the increased media discussion of Australia’s fledgling ‘build to rent’ sector this 
may become more prevalent in the future. 

The drawback of this approach, however, is that the banks will reduce the valuation of the 
project.  If the client is in need of a higher valuation for loan purposes this option may not 
be viable for them. 

14.3 Having an ‘owner’ for PPR Exemption 

A potential tax planning tool is to have someone that will live in a property as their 
principal place of residence take an interest, by way of registered proprietorship, of the 
property. 

This is because of clause 2(3) of Schedule 1A to the Land Tax Act, which provides: 
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(3)   If the owner of land is entitled to the exemption conferred by this 
Schedule, no other person is liable to be assessed for taxation under this 
Act in respect of the land during the period of the owner’s entitlement to 
the exemption. 

Therefore, no land tax would be payable on a property if, for example, an adult brother 
owned 1% of a property and his adult sister (who are not living together) owned 99% of a 
property.  Provided the brother was eligible for the principal place of residence 
exemption the sister would not assessed on the property and it would not count towards 
her tax free threshold. 
 
14.4 Avoiding the loss of multiple thresholds 

As discussed at heading 4.3 above, where two or more people become joint owners of a 
piece of property they run the risk of losing the benefit of a tax free threshold.  And as 
mentioned at heading 4.4.1, in the 2017 land tax year this was worth $8,784. 

A family example will assist.  If a married couple own their principal place of residence, 
and they both an investment property, the land tax outcome will be very different 
depending on how the structure their ownership.  This is so whether or not they have paid 
off their mortgages. 

If the principal place of residence is in both names, they will be exempt from land tax on 
that property, but the two investments properties will only have open to them one 
threshold.  If, on the other hand, the principal place of residence is in one of their names 
only, they will both have the land tax threshold to apply to their other property. 

14.5 Not being an ‘owner’ 

Although the circumstances of its use may be limited, developers should consider seeking 
to apply s 26 of the Act to allow the purchasers to be deemed owners over the taxing date 
(e.g. 31 December in New South Wales).  If it applies it could reduce land tax because 
each separate purchaser will be assessed and they may be able to apply the principal place 
of residence exemption or otherwise apply their land tax threshold to the property. 

Case law support the view that ‘possession’ referred to in s 26(1)(a) of the Act means 
possession acquired by the purchaser as such under an agreement for the sale of land and 
not in any other capacity: Highlands Ltd v DFC of T (SA) (1931) 47 CLR 191; Cam & 
Sons Pty Ltd v Commr of Land Tax (1964-1965) 112 CLR 139; HC Sleigh Ltd v Commr 
for Land Tax (1961) NSWR 1132; and Webster & Anor v Commr of Land Tax (NSW) 85 
ATC 4614. 

The cases often involve attempts by the taxing authorities to charge vendors with land tax 
where the purchasers have taken possession of the subject properties and the purchaser is 
not otherwise liable for land tax (either because the land values of the subject properties 
are below the tax threshold or the properties will be exempt from tax).  
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In The Manors of Mosman Pty Ltd v Commr of Land Tax 93 ATC 4576 this occurred.  
That case confirmed the interpretation of the provision set out above.  Possession, for s 
26(1)(a) purposes, may be either de facto possession or the right to possession.  The 
possession must be obtained as a purchaser and arise from the agreement for sale.  It may 
be obtained both as purchaser and tenant or purchaser and licensee. 

The relevant agree for sale (or conveyance that gives effect to the agreement) must be 
duly stamped in order for this provision to apply.  But there is no requirement that the 
stamping must occur before the taxing date, e.g. 31 December. 

 

15 Commonwealth Tax Effect 

The Commissioner of Taxation says this about land tax:28 

Land tax liabilities may be deductible, depending on when the land tax liability 
arises. The timing of when you incur a liability to pay land tax will depend on the 
relevant state legislation. Your liability to pay land tax does not rely on the 
lodgment of a land tax return or on the taxing authority issuing a land tax 
assessment. In many states, the year in which the property is used for the relevant 
purposes determines when you are liable, even if an assessment does not issue 
until a later date. 

When you receive land tax assessments in arrears, the amount of land tax is not 
deductible in the income year in which you pay the arrears. The land tax amounts 
are deductible in the respective income years to which the liability for the land tax 
relates. 

If a land owner receives a land tax assessment for a year, then later in the same 
financial year either sells the property or starts to use it as their residence, there is 
no requirement to apportion the land tax deduction. We consider that the land tax 
liability was incurred for an income producing purpose because the liability for it 
was founded in the property's use for income-producing purposes. 

In the event of the property being sold and there being an adjustment of the land 
tax, the recovered amount should be returned as assessable income by the vendor. 

It is important clients use any deductions available to them against the assessable income 
the property otherwise provides. 

 

16 Disputing Land Tax Assessments 

																																																													
28 https://www.ato.gov.au/Forms/Rental-properties-2014-15/?page=9#top 
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The point to be made here is that when land tax assessments are being disputed it is for 
the taxpayer’s to prove their case: s 100(3) of the Taxation Administration Act 1996 
(NSW). 

This provision is relied on by the Chief Commissioner in all cases, and it otherwise 
applies in all cases, so it needs to borne in mind.  The taxpayers must prepare their case 
thoroughly and completely (see White’s J criticisms of the taxpayers above). 

 

17 The Henry Review 

In light of the comments in the Henry Review – that land tax is an efficient tax on which 
governments should be placing heavier reliance – there seems little chance that it will be 
reduced or its scope narrowed any time soon. 

When that is combined with the escalating land values, and the increasing urbanization of 
Australia’s population, land tax becomes a necessary focus point for any property 
developer or investor. 
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Annexure A 
 

Land Tax Management Act 1956 No 26 

10   Land exempted from tax 

(1)   Except where otherwise expressly provided in this Act the following lands shall, 
subject to sections 10B, 10D, 10E, 10G and 10P, be exempted from taxation 
under this Act: 

(a)    (Repealed) 

(b)   land owned by any marketing board constituted under the Rice Marketing 
Act 1983, an agricultural industry services committee constituted by 
the Agricultural Industry Services Act 1998 or Local Land Services, 

(c)   land owned by or in trust for a public health organisation within the 
meaning of the Health Services Act 1997, 

(c1)    (Repealed) 

(d)   land owned by or in trust for a charitable body, 

(e)   land owned by or in trust for a religious society if the society, however 
formed or constituted, is carried on solely for religious, charitable or 
educational purposes, including the support of the aged or infirm clergy or 
ministers of the society, or their wives or widows or children, and not for 
pecuniary profit, 

(f)   land owned by or in trust for, and used and occupied solely by: 

(i)   an association of employers or employees registered as an 
organisation under Part IX of the Industrial Relations Act 1988 of 
the Commonwealth, 

(ii)    (Repealed) 

(iii)   an industrial organisation of employers or employees within the 
meaning of the Industrial Relations Act 1996, 

(iv)   Unions NSW or any other association of bodies of a kind referred 
to in subparagraph (i) or (iii), or 

(v)   a company in which shares representing not less than 85 per cent 
of the paid-up capital thereof are held by or in trust for a body 
referred to in subparagraph (i), (iii) or (iv), 

not being land of which any part is used for the purpose of a commercial 
activity open to members of the public, 
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(f1)   land owned by the New South Wales Aboriginal Land Council, a Regional 
Aboriginal Land Council or a Local Aboriginal Land Council constituted 
under the Aboriginal Land Rights Act 1983, 

(g)   land owned by or in trust for any person or society and used or occupied 
by that person or society solely as a site for: 

(i)   a place of worship for a religious society, or a place of residence 
for any clergy or ministers or order of a religious society, 

(ii)   a school registered under the Education Act 1990, 

(iii)   a building (not being a building of which any part is used for the 
purpose of a commercial activity open to members of the public) 
owned and solely occupied by a society, club or association not 
carried on for pecuniary profit, 

(iv)   a charitable body, 

(v)   a public cemetery or crematorium, 

(vi)   a public garden, public recreation ground or public reserve, 

(vii)   a fire brigade, ambulance or mines rescue station, 

(viii)  a private health facility (within the meaning of the Private Health 
Facilities Act 2007) not carried on for pecuniary profit, 

(ix)   an authorised hospital within the meaning of the Mental Health Act 
1990 not carried on for pecuniary profit, 

(x)     (Repealed) 

(h)   land owned by, or in trust for, any club or body of persons, and used 
primarily and principally for the purposes of any game or sport and not 
used for the pecuniary profit of the members of that club or body, 

(i)   land owned by, or in trust for, any club or body of persons, formed for 
promoting or controlling horse-racing, trotting-racing or greyhound-racing 
and used primarily and principally for the holding of meetings for horse-
racing, trotting-racing or greyhound-racing, 

(j)   land used and occupied for the purpose of holding agricultural shows, or 
shows of a like nature and owned by, or held in trust for, a society which 
is established for the purpose of holding such shows and is not carried on 
for the pecuniary profit of its members and applies its revenues 
substantially towards the promotion or holding of such shows, 

(k)   land owned by a friendly society, 

(l)   association property that is vested in an association under the Community 
Land Development Act 1989 and is used primarily and principally: 
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(i)   as an open access way or private access way within a community 
scheme, precinct scheme or neighbourhood scheme under 
the Community Land Development Act 1989, or 

(ii)   for the recreation of participants in such a scheme and their 
invitees, 

but is not used for a commercial purpose, 

(m)   land owned by a State owned corporation (within the meaning of the State 
Owned Corporations Act 1989) specified in the regulations to the extent, 
and from the date (whether that date is before or after the commencement 
of the regulations), prescribed by the regulations in respect of the 
corporation, 

(n)   land owned by any gas or electricity supply authority specified in the 
regulations (being an energy services corporation within the meaning of 
the Energy Services Corporations Act 1995, a distributor that holds a 
licence to operate a distribution system under the Electricity Supply Act 
1995 or a gas distributor that holds an authorisation under the Gas Supply 
Act 1996) to the extent, and from the date (whether that date is before or 
after the commencement of the regulations), prescribed by the regulations 
in respect of such authority, 

(o)   land owned by the Returned Sailors, Soldiers and Airmen’s Imperial 
League of Australia (New South Wales Branch) and being the site of 
Anzac House, 

(p)   land that is the subject of a biobanking agreement under Part 7A of 
the Threatened Species Conservation Act 1995, 

(p1)   land that is the subject of a conservation agreement under the National 
Parks and Wildlife Act 1974, or a trust agreement registered as referred to 
in section 36 of the Nature Conservation Trust Act 2001, being in either 
case an agreement that remains in force in perpetuity (that is, an agreement 
that remains in force for an indefinite period and that cannot be 
unilaterally terminated by the owner of the land), 

(p2)   land that is vested in, owned by, held on trust by or leased by the Nature 
Conservation Trust of New South Wales constituted by the Nature 
Conservation Trust Act 2001, 

(p3)   land that is vested in, owned by, held on trust by or for, or leased by a joint 
government enterprise that has the function of allocating funds for water 
savings projects, 

(q)   land used solely as a police station, 

(r)   land that is exempt from taxation under the principal place of residence 
exemption, as provided for by Schedule 1A, 
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(r1)   with respect to taxation leviable or payable in respect of the year 
commencing on 1 January 1987 or any succeeding year, land approved for 
multiple occupancy, and occupied, in accordance with an environmental 
planning instrument within the meaning of the Environmental Planning 
and Assessment Act 1979, 

(s)     (Repealed) 

(t)   with respect to taxation leviable or payable in respect of the year 
commencing on 1 January 1975 or any succeeding year, land owned by a 
co-operative under the Co-operatives National Law (NSW) that has as its 
objects any of the objects listed in section 7 of the Co-operation Act 1923, 

(u)   land that is used solely for the provision of an approved education and care 
service (within the meaning of the Children (Education and Care 
Services) National Law (NSW)), but only if: 

(i)  the service is provided by an approved provider under that Law, 
and 

(ii)   the land is the place where children are educated or cared for by 
the service, 

(v)   land that is used solely for the provision of an approved education and care 
service (within the meaning of the Children (Education and Care 
Services) Supplementary Provisions Act 2011), but only if: 

(i)   the service is a centre based education and care service within the 
meaning of that Act, and 

(ii)   the service is provided by an approved provider under that Act, and 

(iii)   the land is the place where children are educated or cared for by 
the service. 

(1A)–(1I)    (Repealed) 

(2)   Where: 

(a)   a building is erected on land to which the provisions of subsection (1) (f) 
or (g) (iii) or of section 10B or 10D (2) would apply if the building were 
solely occupied by the persons or bodies referred to in those provisions, 
and 

(b)   the building is partly used or occupied, or is intended to be partly used or 
occupied, by persons other than those persons or bodies, 

the land value of that land shall, for the purposes of the assessment of those 
persons or bodies, be reduced to an amount which bears the same proportion to 
that land value as the rental value of the part so used or occupied, or intended to 
be so used or occupied, by those other persons bears to the total rental value of the 
building. 
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(2A)   Where: 

(a)   part of any land or part of a building is used, or intended to be used, for the 
purpose of a commercial activity open to members of the public, and 

(b)   the provisions of subsection (1) (f) or (g) (iii) would apply to the land or 
building if no part of the land or building were so used, or intended to be 
so used, 

the land value of that land or of the land on which that building is erected shall, 
for the purposes of the assessment of land tax, be reduced to an amount which 
bears the same proportion to that land value as the rental value of the part so used, 
or intended to be so used, bears to the total rental value of that land or building, as 
the case may be. 

(2AA)    (Repealed) 

(2B)   For the purposes of subsection (1) (f), the use or occupation of any land or part of 
any land by any body, being a body of a kind referred to in subsection (1) (f): 

(a)   which is affiliated with the body by, or in trust for, which the land is 
owned, 

(b)   with which the body referred to in paragraph (a) is affiliated, or 

(c)   which is controlled by, or controls, the body referred to in paragraph (a), 

shall not be deemed to be use or occupation by a person other than the body by, or 
in trust for, which the land is owned. 

(2C)   Where part of any land is the subject of a conservation agreement under 
the National Parks and Wildlife Act 1974 or a trust agreement registered as 
referred to in section 36 of the Nature Conservation Trust Act 2001, being in 
either case an agreement that remains in force in perpetuity (as referred to in 
subsection (1) (p1)), or part of any land is the subject of a biobanking agreement 
under Part 7A of the Threatened Species Conservation Act 1995, the land value of 
that land is, for the purposes of the assessment of land tax, to be reduced by an 
amount that bears the same proportion to that land value as the area of the part 
that is the subject of the agreement bears to the area of the whole of the land. 

(3)   For the purposes of sub-paragraph (iii) of paragraph (g) of subsection (1), the use 
or occupation of any building or part of any building by any society, institution, 
club or association not carried on for pecuniary profit, which is affiliated with the 
owner of the land on which the building is erected, or with which that owner is 
affiliated, or which is controlled by or controls that owner, shall not be deemed to 
be use or occupation by a person other than the owner. 

(4)   Subsection (1) (g) (iii), and the other provisions of this section as they relate to 
that subparagraph, apply in respect of premises comprised in a strata lot as if those 
premises were a building erected on the site of the strata lot (and a reference to a 
building is to be construed as a reference to the strata lot). 

(5)   In this section: 
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charitable body means a body corporate, society, institution or other body carried 
on solely for charitable or educational purposes and not for pecuniary profit. 

strata lot means a lot under the Strata Schemes Development Act 2015. 

 


