JOSHUA WYNER / B A R R I S T E R

Possession of Land to Give Effect to Contract of Sale for Unpaid Rates and
Charges: Armidale Regional Council v Vorhauer (No 2) [2020] NSWSC 56
On 11 February 2020 his Honour Justice Davies of the New South Wales Supreme Court handed down
a judgment1 granting possession of land to Armidale Regional Council. The Council had entered into a
contract of sale to sell the land as a result of rates and charges not having been paid. That contract
included a condition that vacant possession be given of the land.
The judgment is instructive in highlighting a process enabling councils to enter into contracts of sale
for properties when rates and charges are not paid, and to subsequently obtain possession of such
properties so as to facilitate the completion of the sale.

Background
The Council had commenced proceedings against the owner of the land and her two daughters. One
daughter had died in the early stages of the proceeding, and the other daughter was an occupier of the
land.
Rates and charges had been owing in respect of the land since before 6 November 2013.
On 26 April 2018 the Council resolved to sell the land, certification of the unpaid rates and charges
having been given by the chief executive officer of the Council on 15 February 2018. Notices of the
proposed sale were given, and the land was put up for sale by public auction on 14 September 2018.
The reserve was not met, and the land was subsequently offered for sale by private treaty.
The contract of sale was entered into on 6 November 2018. At that date, rates and charges in respect
of the land were still outstanding.
The defendants were issued with notices to vacate, but the defendants failed to leave the property.
The proceeding was then commenced by statement of claim.
The statement of claim sought, amongst other things, possession of the land, as well as an order that,
in general terms, the Council would be able to recover its costs of the proceeding out of any remaining
proceeds of the sale of the land, once the amount of unpaid rates and charges had been recovered.
Defences were filed, but were struck out by the Court on application of the Council2. The defendants
did not appear at the hearing of the strike out application, the directions hearing when the proceeding
was listed for final hearing or at the final hearing. However, the owner of the land did file some
submissions with the Court which, amongst other things, referred to a caveat that the owner had
lodged on the land.
1
2

Armidale Regional Council v Vorhauer (No 2) [2020] NSWSC 56.
See Armidale Regional Council v Vorhauer [2019] NSWSC 1153 per Ierace J.
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Court findings
Notice
The Court was satisfied that, relying upon what was deposed to in affidavits of service, in light of their
lack of appearance, the defendants had been provided with notice of the hearing and copies of the
affidavits relied upon by the Council.
Power to sell
The Court considered whether the Council had followed the procedure set out in Part 2, Division 5 of
the Local Government Act 1993 (NSW) (the Act) that enables councils to sell land when rates and
charges owing in respect of that land are unpaid. In particular, the Court held that:
1. the Council had the right pursuant to section 713(2)(a) of the Act to sell the land, because any
rate or charge had remained unpaid for more than five years;
2. the chief executive officer of the Council had properly certified the outstanding rates and
charges pursuant to section 713(3) of the Act;
3. the requirements of section 715 of the Act (which generally relate to fixing a time and place for
the sale and giving notice of the proposed sale) were followed by the Council; and
4. the property was put up for sale by public auction as required by section 716 of the Act, and
then offered for sale by private treaty.
Possession
The Court held that the Council was entitled to possession of the land, citing Hardern Shire Council v
Richardson [2012] NSWSC 622 (Harden) (a decision of his Honour Justice Johnson) at [182].
Paragraph 182 of Harden relevantly states:
‘I am satisfied that the first route relied upon by the Plaintiff (see [154] above) permits the Court
to give judgment for possession against the Defendant.’
Paragraph 154 of Harden states:
‘Firstly, he submitted that the right to possession of the Plaintiff is necessarily implied into the
power of sale given by s.713 [of the Act], or alternatively, the Court has inherent jurisdiction to
grant to the Plaintiff such relief as is necessary to give proper effect to the power of sale conferred
by s.713.’
The Court therefore in effect followed Harden in holding that the power of sale granted to a council in
section 713 of the Act carries with it an implied right of that council to possession of the land.
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Alternatively, the Court has inherent jurisdiction to grant a council possession so as to give proper
effect to the power of sale in section 713 of the Act.
The Court further held that the caveat that had been lodged on the land did not prevent possession
being ordered, making comments regarding the impact of the caveat on completion of the sale of the
land.
Use of proceeds to defray costs
The Court noted that, given what is said in section 718 of the Act, expenses incurred in connection
with the sale of the land may be retained by the Council out of the proceeds. The Court held that such
expenses would include legal costs associated with the sale.
The Court further held that the legal costs of proceedings to obtain possession are also expenses
incurred in connection with the sale, and therefore may also be retained by the Council out of the
proceeds of the sale. In so holding, the Court stated3, in relation to the condition in the contract of sale
that vacant possession be provided:
‘The land needed to be sold with vacant possession for Council to be able to recover the best
available price. That is chiefly for the benefit of the registered proprietor of the land. Giving
vacant possession is an incident of the sale. Expenses of the Council in obtaining vacant
possession, being the legal costs of proceedings to obtain possession, are expenses incurred in
connection with the sale.’
The Court further noted what is stated in section 720 of the Act. That section generally requires a
council to hold any balance of the purchase money (that is, the money remaining after the council’s
expenses incurred in connection with the sale and outstanding rates and charges are taken out of the
sale proceeds) in trust for the persons having estates or interests in the land immediately before the
sale, and then pay the balance to any persons who are clearly entitled to it.
The Court held that, in this case, the balance of the purchase money referred to in section 720 of the
Act would not be ascertainable until the amount of Council’s costs had been determined either by
agreement, assessment or by lump sum costs order. In any event, section 720 of the Act does not
require the balance to be paid within any particular time period, and the Council is able to pay any
part of the balance pursuant to section 720.
Orders
The court therefore relevantly ordered:
1. judgment for the Council for possession of the land;
2. that the Council have leave to issue a writ of possession forthwith; and
3

Supra note 1 at [27].
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3. that the defendants were to pay the Council’s costs of the proceedings,
and declared that the amount of the Council’s costs of the proceedings formed part of the expenses of
the Council incurred in connection with the sale of the land.

Conclusion
Councils who are owed rates and charges should consider whether it is possible and desirable to
follow the procedure set out in Part 2, Division 5 of the Act so as to sell the relevant land and recover
the outstanding rates and charges, together with the expenses of the sale. In so doing, consideration
should be given as to whether any sale should be on the basis that vacant possession will be provided,
taking into account the potential benefits on the sale price that might be achieved, together with the
possibility that a Court will order that the council be provided with possession if the occupiers of the
land do not voluntarily vacate the land.
Joshua Wyner
Barrister at Law
13 Wentworth Chambers
22 February 2021
The author appeared as junior counsel for the Council in the proceeding.
A version of this paper appeared in Volume 19, No. 2 of the Local Government Reporter.
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